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Yupenuresb, n3natesib H PacCHPOCTPAHHUTEIIb:
Ypasbckuii rocyiapCTBEHHbBIN
ropuanueckuii yausepcuteT umenu B. . SIkoBsieBa

B XxypHaJie paccMaTpuBalOTCS aKTyaJIbHBIE MPOOJIEMBI FOPUANYECKOH HAYKH U MPAKTUKM FOCYIapCTB-
usieHoB EBpasuiickoro skoHoMuueckoro coodiectsa u I[IlaHxaiicKoii opraHu3annu COTpyIHHYECTBA.

Ha CTpaHI/I].[aX )KypHana l'[y6J'lI/IKy]-OTC9l Hay‘leble CTaTbHu, aHAJIMTUYCCKUEC MaTepl/IaJ'IbI, KOMMeHTapI/II/I
OKCIIEPTOB U 0O030pbI, MOArOTOBJIEHHBIE MPOMECCHOHAIBHBIMU FOPHCTAMU — YUEHBIMH H NPaKTHKAMH
U3 rocygapcTB-usieHoB EBpa3muiickoro skoHoMuueckoro coodOimectsa u Illanxaiickoii opraHu3aunuu
COTPYIHHYECTBA, a TaKXKe MOJIMTHKOB, IPEICTaBUTEJIEll OPraHOB rOCyIapCTBEHHOH BJIaCTH, OHM3Heca
U OOLECTBEHHOCTH.

I'naBHbIA pemakTop KypHasa:

Hannn Ha3unoeuu CepreeB - KaHAUAAT IOPUAMYECKUX HAyK, JOLEHT, NPOPEKTOP MO MOJIOAEKHOMN
MOJIUTHKE YPaJIbCKOrO IOCYAApCTBEHHOTO FOpUOMUYecKoro yHmBepcurera nMmenn B. . Skosnesa (Exa-
Tepundypr, Poccust).

3amecTHTEIb ITIABHOT'O peaaKrTopa:

Ménop BuktopoBnu MeTOKOB - KaHAWOAT HOPUANYECKHX HayK, OOLEHT Kadedapbl TEOpHu ro-
CymapcTBa U MpaBa YpaJIbCKOro rocydapCTBEHHOIO HOPUANYECKOrO yHUBepcuTeTa uMeHn B. @D. SIkosjieBa
(Exarepundypr, Poccust).
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PenaknmoHHasi KoJL1erus

Huna ApceHbeBHa AHTaHOBMY - [OKTOP MOJIMTUYECKHX HayK, Mpodeccop, 3aBemyrommii Kadempoii
nosmrosoruu besopycckoro rocygapcrBeHHoro ynusepeurera (Munck, benapycn).

Baanumup CepreeBuu besbIx - MOKTOp FHOpHOMUYECKHX HayK, mpodeccop, 3aBenyrommii xadempoii
NpeANnpPHHIMATEIbCKOTO MpaBa, AupekTop MHcTuTyTa mnpaBa M HPEANPHHAMATEIbCTBA YPaJIbCKOTO
roCyJapCTBEHHOTO FOPUONYECKOrO YHHBEPCUTETAa, 3acJIy>KeHHbli nestesib Haykn Poccmiickoii Denepaumn,
nupekTop EBpasuniickoro Hay4YHO-HCCJIEOBATEJIbCKOTO LEHTPAa CPABHUTEJIBHOTO M MEXAYHapOIHOTO
npennpuHIMaTtesbekoro npasa (ExarepunOypr, Poccus).

JIronvuna HukosaeBHa bBepr - nokTop ropuanmueckux Hayk, mpodpeccop, 3aMecTHTEJ b MUHHCTpa
MEX IyHApOIHbIX U BHEIIHEIKOHOMHUUecKuX cBs3eil CrepnsioBckoii odstactu (ExkarepunOypr, Poccust).

Cepreii Anekcanapoud boroso00B - TOKTOp IOPHUANYECKHX HayK, Mpodeccop, 3ac/TyKeHHBIl AesTe b
Hayku Poccuiickoii Depepanuu, 3aBeayrOLIUii OTAEJIOM JKOJIOTHUYECKOrO M arpapHOro 3aKOHOAATEJIbCTBA
WHcTuTyTa 3aKOHOOATEIbCTBA M CPABHUTEIbHOIO npaBoBeaeHus npu IlpaButennctse Poccuiickoit Meaepauuu
(Mocksa, Poccus).

Baagumvup AnekcanapoBuu ByOoyimK - OOKTOp FOpHAMYECKHX HAyK, Mpodeccop, peKTop YpaJibCKOro
roCyIapCTBEHHOrO FOpUANUEcKoro yHuBepcurera umenn B. . Skossesa (Exarepundypr, Poccust).

Hanun BaaguvupoBny BUHHMIIKHMI - TOKTOp FOPUANYECKUX HAyK, Mpodeccop, 3aBenyroumii Kadenpoii
duHaHcoBOro mpasa, mupektop MuctutyTra mpaBa BPUKC YpasbcKoro rocygapCTBEHHOI'O HOPUINYECKOTO
yHuBepcurera umenn B. . Skosnesa (ExarepunOypr, Poccust).

Anekcanap KoncrantuHoBuY I'olMYeHKOB - AOOKTOp FOPUOMUYECKHX HAayK, Mpodyeccop, 3acJTy KEHHBbIi
nmeaTesib Haykn Poccmiickoit (Demepanuu, 3aBedyromuii Kadeapoil dKOJOrHUecKOro W 3€MEJIbHOrO MpaBa,
[I€KaH IopuauUecKoro axkyapreTa MOCKOBCKOrO roCy1apCTBEHHOro yHuBepcurera umenu M. B. JlIomoHocoBa
(Mocksa, Poccus).

Cgernana IOpbeBHa I'osloBMHA - OOKTOp IOpHOMYECKHX HAyK, mpodpeccop, 3aBemyroinuii xadenpoil
TPYOOBOIO INpaBa YpaJIbCKOrO rOCYIapCTBEHHOI'O HOPUAMYECKOro yHupepcureTa uMmeHu B. @. Sxossesa
(Exarepun0ypr, Poccust).

bponucias Muuncaaosud I'oHrano - goKTop HOPHUAMUYECKHX HayK, mpodeccop, 3acIy’KEHHbI FOPHCT
Poccuiickoii Menepauuu, 3aBenyrommil Kadeapoil rpa’XHaHCKOro MpaBa YpPaJibCKOrO T'OCYAapCTBEHHOIO
opuanuecKkoro ynusepcurera umenu B. M. Skossaesa, aupekTop Ypasibckoro dpuamasia Vccenosareabckoro
nenTpa vactHoro mpaBa uMm. C. C. AusexceeBa mpu [Ipesmmente Poccuiickoit Deneparmn, udien Cosera
npu Ilpesnnente Poccuiickoit Denepauun no KoauuKauuu ¥ COBEPLIEHCTBOBAHUIO TI'Pa’kKIAHCKOro 3a-
kKoHomaresibcTBa (ExarepunOypr, Poccus).

IOmma BanepbeBHa HBaHuMHA - [OOKTOP IOPUONYECKNX HAyK, OOLEHT KadeAapbl TPYAOBOIr'O IpaBa
YpastbCKOro rocynapcTBEHHOI0 Fopuandeckoro yuusepcurera nmenn B. . SIkossesa (ExarepunOypr, Poccns).

Enena Anekcannposana McroMuHA - MOKTOP FOPHUOMYECKHX HAyK, JONEHT Kadempsl TPymOBOrO Impasa
YpaJstbCKOro rocynapcTBEHHOI0 Fopuandeckoro yuusepcurera nmenn B. . SIkossesa (ExarepunOypr, Poccus).

Cepreii AprypoBnu KajuHMH - KaHAMAAT IOPHOMYECKHX HAyK, OOUEHT KadpeAapbl TEOPUH TOCyIapCcTBa
u npasa besiopycckoro rocynapcrBeHHoro ynusepcurera (Munck, benapycn).

HBan SIkoneBnu Ko3aueHKo - MOKTOp FOpUAMYECKHX HayK, mpodeccop Kadeaprl yrosIoBHOTO IpaBa
YpaJIbCKOro rocygapCTBEHHOIO FOPUAUUECKOro yHUBepcuTeTa uMeHu B. D. SIkoBjieBa, 3ac/1y KEHHBbIil AesTE b
Hayku Poccuiickoit Deneparmu (Exkarepunodypr, Poccus).

Hrops AnekcangpoBuu Kpasen - mokTop ropuanmueckmx Hayk, mpodeccop, 3aBemyroumii Kadempoii
TEOpHH M HCTOPHM TOCYJapcTBa M MpaBa, KOHCTUTYHMOHHOro mpaBa HOBOCHOMPCKOro HalMOHAJIBHOI'O
HCCJIEN0BATE IbCKOr0 rocyaapcTBentoro yuusepcurera (HoBocubupcek, Poccust).

Mapxan Kandaesnu KyrtiabiMypaToB - nexkaH ropuamdeckoro axyibrerta Kapakasmakckoro ro-
cymapcTBeHHOro yHupepcurera umenn bepmaxa (Hyryc, Y30ekucran).

JleB AnekcanapoBuu JIa3yTHH - OOKTOp HOpPUOMYECKHX HaykK, mpodpeccop, 3aBemyrowmii Kadempoit
MEXIyHapOIHOTO 1 €BPONEICKOro npasa YpasibCKOro rocyIapCTBEHHOTO FOPUANUECKOrO YHHBEPCUTETA UMEHH
B. @. dxorneBa, 3acayxeHHbli opuct Poccuiickoiit Menepaunu (Exatepundypr, Poccus).

Anexceil AnekceeBuu JIMBepOBCKUN — JOKTOP FOPUANYECKUX HAyK, Mpodeccop, 3aBeayroumii Kadenpoii
KOHCTUTYIMOHHOrO npaBa CankT-IleTepOyprckoro rocyqapcTBeHHOro 3KoHOMuueckoro ynusepeutera (CaHKT-
[etepOypr, Poccus).

Annpeit MuxaiisioBuu JIynIHUKOB — JOKTOP FOPUANYECKUX HAyK, TOKTOP HCTOPUUYECKUX HAyK, Mpodeccop,
3aBedyrowmii Kadenpoil TpynoBoro u (UHAHCOBOTO NpaBa SIpOCJIABCKOro roCyJapCTBEHHOTO YHHBEPCUTETA
um. I1. I'. lemuposa (SIpocnassb, Poccust).
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Po3a HaunbeBna CasueBa — TOKTOp IOPHANYECKHX HAyK, Tpodheccop, 3aBenyrommii JadopaTopueii npaBoBbIX
npodJieM HEAPONOJIb30BaHUS, JKOJIOTHH U TOILTMBHO-IHEPreTHUECKOro KOMIIeKca AKaieMul HayK Pecrny0 mmku
Tarapcran (Kaszanb, Poccus).

Mapar CadupbsHoBnu CajlMKOB - OOKTOp HOpPUOMUYECKHX HaykK, mpodpeccop, 3aBedyrowmii Kadenpoii
KOHCTUTYLIMOHHOI'O IIpaBa YpaJIbCKOr0 MOCYAapCTBEHHOIO FOPUANYECKOr0 YyHUBepcuteTa uMenu B. . SxossieBa
(Exarepun0ypr, Poccust).

Hpuna BiaaguvmpoBna IllectrepsakoBa - MOKTOp FOPHOMYECKHMX HayK, OOLEHT, mpodeccop Kadenpul
TpymnoBoro mpaBa CapaToBCKOIi rocynapcTBEHHOIl ropuauueckoit akagemmnu (Caparos, Poccust).

Annpein Buktoposnu IIunioBckuil - KaHOUOAT IOPUONYECKHUX HAyK, [E€KaH FOPUANYECKOro (paKysIbTeTa,
JIOLEHT Kacpenprl yroJIoBHOTo mpasa besiopycckoro rocynapcTBeHHOro yHusepcuteta (Munck, besapycs).

Baamuvmp BaamuvupoBuu SpKoB - MOKTOp IOpUAMYECKHX HayK, mpodpeccop, 3acslyKEHHBIl AesiTesib
Hayku Poccuiickoit Menepaunu, 3aBenyronmii Kapeapoii rpa IaHCKOro IMporecca YpaabCKoro rocynapcTBEHHOIO
IOpUaNYECKOro yHusepcuteta umenu B. @. SlkosneBa, ujieH HayuHO-KOHCYIbTaTUBHOIO COBETA NpH BepxoBHOM
Cyne Poccuiickoit @enepaimu, npumialleHHslii npodeccop Yauepcureta «Ilapux 3anan Hanrepp 151 Jedanc»
(Exarepundypr, Poccus).
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PenaknmoHHbIA COBET

Ho3nmaxon Oabnaposna I'apypoBa - xanmmmat ropuandecKnx HayK, OOLEHT, 3aBEOyHOLIHil Kadempoii
MEXIyHapOOHOrO MpaBa U MpaB uesioBeKa TallKeHTCKOro rocydapCTBEHHOrO IOPHAMYECKOTO YHHBEPCUTETA
(TamkeHT, Y30eKuCTaH).

Kupunn Jleonnnosnu TomameBckuii — OOKTOp FOPUANYECKHX HayK, mpodpeccop Kadempel TPyZOBOTO
U XO3sHICTBEHHOrO mpaBa YupexaeHusi oopasoBaHusi Menepauun npodcoro3oB benapycn «MexayHapoaHbiit
yauBepcurer «MUTCO» (Munck, besapycs).

Anmu Mann - npodeccop (pMHAHCOBOro npaBa, OUPEKTOp 00pa30BaTe IbHON mporpaMMbl «(DHHAHCOBOE
npaBo» PecnyOsinkaHckoro yuuBepcuteTa (Ypyraaii).

Avvon Buncent Mo6ense - npodeccop Yuusepcutera [dap-ac-Casiama, npeacraButesib TaH3aHUH B
Komuccun Oprannzanun O0bequnennbix Haumii no Toprosiie u pazsututo (TanzaHust).

Baagumup AnekcanapoBuu By0ymK - OOKTOp FOpHAMYECKHX HAyK, Mpodeccop, pPeKTop YpaJIbCKOro
rOCyIapCTBEHHOrO FOpUANUEcKoro yHuBepcurera umenn B. . Skossesa (Exarepundypr, Poccust).

Kpeiir ¥acr - accounnpoBaHHblil mpodeccop, pyKOBOOUTE b AeNnapTaMeHTa (DUHAHCOB U HAJIOT000JI0KEHH ST
Yuusepcurera Keiinrayna (FOAP).

Munros Evun AcenoB - mpocdeccop Codpmiickoro ynuBepcuteta uM. CB. Kusmmenta Oxpupackoro
(bosrapus).

Mapat Annanroposuy CapceM0aeB — TOKTOpP FOPUINYECKIX HayK, Mpodeccop Kadeapsl MeX IyHAPOIHOTO
npasa EBpaszuiickoro HauuoHasipHoro ynusepeurera umenu JI. H. I'ymunesa u uien HayuHO-KOHCYIbTaTUBHOTO
coseta npn Koncruryunonnom Cosete Pecny6smku Kasaxcran (Kazaxcran).

Ha JIu - sxcnept Bocrouyno-Kutaiickoro yHuepcurera noJIMTHYECKHX HAyK U paBa, coTpyaHuK CeTeBoro
nHcTHTyTa paBa BPUKC (Kurait).

Huxkosna Tynanuecku - JOKTOp FOPUANYECKHX HaykK, nmpodeccop YuuBepcuteta CB. Kupnina n Medonuns
(Makenonus).

ITackyane IlncToHe - OOKTOpP FOPUAMYECKHX HAyK, Mpodeccop, AUPEKTOP MO aKaAeMHYECKHM BOMNPOCAM
MexayHapogHoro Oropo UCKAJIbHOH JOKyMeHTauud, mpodeccop BeHcKoro yHuBepcHTETa 3KOHOMUKH,
accolMpoBaHHbIil podeccop Yuusepcutera CasiepHo, NOYETHbIH Mpodeccop YpaabcKOro rocyqapCTBEHHOIO
ropuauueckoro ynusepcurera umenu B. M. SAxosnaesa (Hunepsianabr).

Huxmmut I[Ipacan Cenrynra - TOKTOp FOPUANYECKUX HAYK, Tpodeccop, I1aBHbI coBeTHUK HanmoHaibHOTO
MHCTUTYTA MO/ IMYHBbIX pUHAHCOB U mosmTukH (Muaus).

Tonem Epnenosuu KayapipoB - 1OKTOp FOPHANYECKUX HAYK, MPOdeccop, peKTop AKaaeMuH MPaBOCYIMS
BepxosHoro Cyna Pecnydsinku Kazaxcran (Ka3zaxcran).

Cepreii Anekcanaposuu TpaxumMEHOK - DOKTOp FOPHOMYECKUX HayK, mpodeccop MHCcTHTyTa Hammo-
HaJbHOIT Oe3omacHocTu Pecnyosmiku benapyce (bestapycn).

Anekcanap TpyHK - nmokTop mpaBa, mpodeccop, aupekTop MuctutyTa crpan BocTtounoit EBpormbi
YHuBepcurera M. XpHcTHaHA AJTbOpexTa, MOYETHBI Mpodeccop YpaIbCKOro rocyIapCTBEHHOTO FOPHUANUECKOrO
yauBepeureTa uMenu B. M. Skossnesa (I'epmanus).

Jleonnn bBopucoBnu XBaH - KaHOWOaT FOPUAMYECKHX HAyK, AOHEHT Kademppl agMHHHCTPATHBHOTO H
duHaHCcOBOrO MpaBa HanmonasipHOTO yHUBEpCHTETa Y30eKncTaHa nMeHn Mup3o Yiiyroeka (Y30ekucraH).

Baaguvmp BiaguvupoBuu SIpKoB - AOKTOp IOpHAMUECKHX HAyK, MPOeccop, 3acIyKEHHbIH [OesTesb
Hayku Poccuiickoit Denepannn, 3aBenyronmii Kacpempoii rpa JaHCKOro Mporecca YpaabCKOro rocynapcTBEHHOTO
IOpUaNYEcKOro ynupepcuteta umenu B. @. SlkosseBa, ujieH HayuHO-KOHCY/IbTaTUBHOIO COBETA NpU BepxoBHOM
Cyne Poccuiickoit @enepaimn, npurialleHsslii mpodeccop Yauepcurera «[lapux 3anan Hanrepp 151 Jedanc»
(Exarepundypr, Poccus).

Apmo KoiicTuHeH - KaHAuaaT FOPHOMYECKHX HAyK, AOKTOP TMpaBa, JONEHT YHHBepcuTeTa BocTouHOi
QOunnsHauu (OUHITSTHOKS).
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EOVHCTBO I ANPDPEPEHIMAILIV TPYIOBbBIX CIIOPOB
N KOH®JIMKTOB MHTEPECOB:
YACTHOE N ITYBJIMUHOE HAYAJIA

A. B. ICMHCKAJI-KASAUEHKO
Beaopycckuii eocydapcmbBennbiii sxoHoMuHeckuil yHubepcumen
ORCID ID: 0000-0003-2688-7909

B cmamuve paccmampusaromest 6onpocsl COOMHOWEHU S, MPYOOGbIX CROPOG U KOHDIUKMOG UHMEPECOB
8 MPy00BOM 3AKOHOOAMETLCMGE U HOPMAMUGHBIX AKMAX 0 e0cyO0apcmaentol cayxoe. [Ipedcmasnensl
OCHOBHbIE NO3UYUU NO GKJIFOUEHUIO UJIU HEBKJIIOUEHUIO CJIY)KEOHbIX OMHOWeEHUll 8 cghepy mpyoosoeo
npasa, HAa OCHOBAHUU UeeO BOCHPOU3BOOUMCS BbIBOO O MOM, HMO 002080pbl 0 mpyode (cJyxoe)
€ 20CYOapCmEeHHbIMU CIIYKAWUMU SBJISIOMCSL 0COOBIMU KIIACCAMU MPYOOSbIX 002080P08, d NPOX0XKOe-
HUe 2oCcyOapCmeeHHOU CJ1yk0bl HAX00umcs Kak Obl 6 COCMOSIHUU PA30BOCHUsl, PA368eMEJIeHU,
paszoenienus Ha wacmu (oupypkayuu). B cmamve npogooumcsi Ouckyccust 0 mom, MOKHO Jiu 000CHOBAMb
BO3HUKHOBEHUE MPYOO8bIX CNOPO3 (KOHMAUKMOB) 8 CIYKEOHbIX OMHOWEHUSX, 3AMPAcU8aroujux
uacmmbie U NYOUUHBIE UHMEPECDL, G CBS3U C HeM AHAUBUPYIOMCS 00WUe Yepmbl, NPUHYUNDL, NPUCYIYUE
MpyOo8bIM CROPAM U KOHPIUKMAM UHMEPECOB, GbIIGISIOMCS. UX PA3JIUUUS NO CYOBEKIMHOMY COCMABY.
B 3axntouenue asmop npuxooum Kk 8bl800Y O B03.MOXKHOCMU 006COUHEHUS MPYOOBbIX CHOPOS
U KOHQIAUKMOG UHMePecod G eOUHOM onpeodesieHul NOHSAMuUs «mpyoogvle cnopwvl (Kowgukmot)»
¢ noopasodesieHuem ux Ha mpyooagvie CNopvl (KOHGAUKMbL) OMOeIbHbIX Kamezopul padomHuKos
U mpyooswle Cnopul 20Cy0aApPCMBEHHbIX CIIYKAUUX.

Knwoueagwie cnosa: mpyoosoii cnop, ko iukm unmepecos, eOUHCMEo u 60pvbba, mpyoosol cnop
(KOHGIUKM) 6 CI1YIKEOHBIX OMHOUWEHUSIX, YACHbIIL U 00UjeCMBeHHbII UHMepecC

Introduction. The objective of this study is an attempt to analyze the relationship between labour
disputes and conflicts of interest, which involves identifying their common features, features and nature
of interaction. Labour disputes is a phenomenon and a concept in labour law that has long been known
and studied by many authors in various aspects [ Avdey et al., 2015; Yasinskaya-Kazachenko, 2019].

A labour dispute has at least two types of interpretation: relations over disagreements and disagreements
themselves. The first meaning is rather doctrinal and describes a labour dispute as an interaction of the
parties. The second meaning reflects the essence of such legal concepts as ‘dispute arising from labour
relations’ and ‘labour dispute about law’ [ Yasinskaya-Kazachenko, 2022: 31].

The term ‘conflict of interest’ as a special legal category, enshrined in legal acts, appeared relatively
recently and, above all, in legislation that establishes the foundations of state policy in the field of
combating corruption in different types of service.

The Law of the Republic of Belarus ‘On fighting against Corruption’' (hereinafter - Law No. 305-Z)
contains a definition of the concept of conflict of interest. A conflict of interest is a situation when the
personal interests of a public employee, his spouse, close relatives or in-laws affect or may affect the proper
performance by a public employee of his official (labour) duties when he makes a decision or participates
in making a decision or committing other actions related to the service (work).

The study of theoretical and methodological issues of resolving labour disputes and managing
conflicts of interest, the choice of elements of a resolution and management mechanism based on a
proactive approach correspond to the general trends in shifting priorities in the public service towards the
application of ethical regulators and provisions, which seems to be relevant both for the theory and
practice of public management.

Methodology. Modern scientific ideas about public service, as well as scientific works and developments
of national and foreign scientists on methodological, theoretical and applied problems of managing labour
disputes and conflicts of interest in the public service. The study is based on the conceptual apparatus
developed within the framework of labour legislation and in the field of public service. Methods

' Law of the Republic of Belarus of July 15, 2015 No. 305-Z ‘On fighting against corruption’.
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of structural-functional, typological, comparative-historical, as well as the methodology of system analysis
and synthesis were used in the process of research.

Results. It is noted in the scientific literature that a conflict of interest should be understood as ‘a
conflict between official duties and personal interests of a public employee, when his personal interests
can affect the performance of his official duties, as a result of which negative consequences may occur
in the form of damage to the interests of citizens, organizations, society...” [Tsybikova, 2011: 12-13].
In the proposed definition, we support the point of view that the term ‘official duties’ reflects the
functional purpose of the public service, that is, the implementation of the public interest.

Failure to present by public employees notification of a conflict of interest or its possibility, if he was
aware of the occurrence of a conflict of interest or its possibility, is the basis for refusing to appoint a public
employee to another public position or to bring him to disciplinary responsibility up to dismissal from his
position (layoffs).

The meaning of these provisions relates to disciplinary liability for the commission of so-called
corruption offenses, which, in particular, include the failure of an official to take measures to prevent
and (or) resolve a conflict of interest to which he is a party. In this case, disciplinary measures may
be applied?, in addition, how disciplinary measures work - dismissal due to loss of confidence. All
this indicates the expansion of the area of conflicts of interest in the light of labour legislation and
the increased responsibility associated with them. An analysis of these legal provisions allows to
conclude that conflicts of interest are inherent in the scope of service relations and may arise in connection
with the passage of a particular service. And if we proceed from the fact that service relations are not
the subject of regulation of labour and closely related relations (this position is expressed in the legal
literature), then the study of conflicts of interest is not among the tasks of the science of labour law.

But on the issue of the inclusion or non-inclusion of service relations in the scope of labour law,
a point of view has been expressed and there is such a point of view that these relations are regulated by
labour legislation, but with the features established by the relevant acts. Thus, in the area of modern legal
relations in the recruitment of the public service, relations related to labour relations, in particular, with the
contractual (contractual) form of admission to it, are developing in a peculiar way, which allowed a number
of authors to classify them as labour relations [ Chupris, 2011: 105].

So, according to T. A. Nesterova, the decisive influence of labour law norms on the regulation
of relations regarding the admission, performing and leaving of public service is proved, and the existence
of contractual (contract. - A. Ya.-K.) public service relations contradicts the very essence of administrative
law as a law regulating executive managerial activity, not contractual relations [ Nesterova, 1999: 28].

This opinion is based primarily on the fact that the solution of the issue under consideration is
connected with the transition from a positivist, normative (‘narrow’) understanding of law to a sociological
(‘broad’) one, because the definition of the sources or forms of the existence of law naturally follows from
what right. According to the sociological doctrine, law includes not only legal norms, but also individual
legal acts, as well as legal relations.

This approach is based on the dialectical law of unity and struggle of opposites. Rules of law are
abstract, and individual acts and legal relations are concrete. These opposites cannot exist separately
from each other, otherwise they are only abstractions. Only their unity turns them into reality and makes
them valid: the rule of law as a rule of behaviour becomes such only if it is embodied in the behaviour
of specific subjects, which is carried out in the light of the adoption of individual acts and legal relations.
In this regard, the ideal abstract passes into the concrete. At the same time, the individual act and the actual
behaviour of subjects are based on a general norm. The unity of both gives life to these opposites. Thus,
an employment contract in the form of a contract with a public employee should be included in the system
of sources of labour law.

It seems that with this approach, conflicts of interest should be in the area of attention of scientists -
labour law specialists, but practically nothing is said about them in the scientific literature. This paper

2 For failure to perform or improper performance of labour duties, the following disciplinary measures may
beapplied to public employees: reprimand; rebuke; warning of incomplete service compliance; deprivation of all or part
of incentive payments for up to twelve months; demotion in the class of public employee for up to six months; dismissal
from a position (Law of the Republic of Belarus of June 1, 2022 No. 175-Z ‘On public service’).
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will present two main positions on the inclusion or non-inclusion of public service relations in the subject
of labour law, the most justified are the following positions.

So, L. Yu. Bugrov analyses this issue in its specific interpretation of the relationship between
individual labour contracts and other labour (service) contracts [Bugrov, 2013: 143]. A.A. Grechenkov,
analysing the adoption of the Law of the Republic of Belarus of June 1, 2022 No. 175-Z ‘On Public
Service’® (hereinafter - Law No. 175-Z), indicates mainly that the basis of the legal status of public
employees is the norms of Law No. 175-Z and other acts on public service. At the same time, he
concludes that a significant part of the norms of labour legislation and other legislation applies to public
employees [ Grechenkov, 2022: 23].

From this follows the conclusion that working in the public service is, as it were, in a state of bifurcation,
branching, division into parts (bifurcation), on the one hand, the foundations of the legal status of public
employees are the norms of the legislation on public service, and on the other hand, it is regulated by
labour legislation with relevant features, which means that this area is an integral part of the labour law.

So, if the action of the conflict of interest was limited exclusively to the area of service relations,
which, as noted, is interpreted differently by scientists from the point of view of attributing it to the area
of labour law, then the insufficient attention to this problem among labour law specialists would somehow
be explained. But the adopted provisions of departmental acts demonstrate otherwise, they also talk about
a conflict of interests of public employees, from the point of view of a situation where the personal interest
of this employee affects or may affect the proper performance of his official (labour) duties when he makes
a decision or participates in making a decision or performing other actions related to the service (work).

Further, according to the Decree of the President of the Republic of Belarus* public employees are
subject to dismissal from service to the reserve on the basis of failure to submit a notification of a conflict
of interest, log books have been introduced for notifications of a conflict of interest or the possibility
of its occurrence®. The term ‘conflict of interest’ in accordance with Law No. 305-Z and other
legislative acts, including the Model Regulations on the Anti-Corruption Commission, apply to certain
categories of employees. In this sense, it would be appropriate to propose the approval by the head
of the public service organization of the provision on a permanent commission for the settlement of
labour disputes (conflicts) in employment relations, in which issues of compliance with the requirements
for official behaviour of public employees® can be considered as conflicts of interest themselves, arising
from labour relations.

An analysis of the above-mentioned provisions indicates that conflicts of interest as a special legal
concept and phenomenon are currently not limited to the area of only public-service relations, even if
we assume that they are outside the area of labour law, but relate to labour relations and closely
with them related, since the above-mentioned provisions on conflicts of interest are included in the
legislation of the Republic of Belarus, they apply to employees, are related to their labour duties, which
undoubtedly indicates the introduction of relations on conflicts of interest into the area of labour law and, in
general, with the expansion of these conflicts. In this regard, a lot of questions arise, which it is obviously
impossible to even formulate with sufficient completeness, not to mention giving exhaustive answers
to them.

Nevertheless, the problem has been posed and needs to be studied. In this part of the work, we turn
to the study of the relationship between labour disputes and conflicts of interest, which requires the
definition of their features, common features, nature of interaction and, possibly, unification in a single
general concept.

There are common features of labour disputes and conflicts of interest, but there are few of them: both
disputes and conflicts represent the legal nature and content of labour relations, legal principles relate
to both the unity and differentiation of the elements of an employment contract (contract), partly similar
principles, quasi-judicial bodies, limited outside of a particular permanent group.

3 Law of the Republic of Belarus of June 1, 2022 No. 175-Z ‘On public service’.

* Decree of the President of the Republic of Belarus of January 7, 2013 No. 292 ‘Issues of the State Committee of
Forensic Examinations of the Republic of Belarus’.

3 Decree of the Ministry of Justice of the Republic of Belarus of August 30, 2022 ‘On the list of standard documents’.

¢ For example, according to Art. 35 of the Code of the Republic of Belarus on Education, there is a commission to
resolve the conflict of interests of a teacher, the procedure for organizing its work, making decisions and their
implementation is established by the Ministry of Education of the Republic of Belarus.
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The definition of a conflict of interest was given above, labour disputes are defined in the Labour
Code of the Republic of Belarus (hereinafter — LC)”: individual - in Art. 233 LC; collective - in Art. 377
LC; these are phenomena of reality that exist in the sphere of labour and service relations, if the latter
are singled out especially; both phenomena are associated with conflict situations in the broadest sense
of the word, especially since labour disputes were once called conflicts in the law, and in the literature
they can still have such a name [Gontsov, 2013: 76-77]. Thus, both labour disputes and conflicts of
interest are connected: by the existence of an employment contract (contract), the permanence of labour
relations; the status of a public employee as a citizen who applies for, works and leaves public service and
performs his labour function for remuneration.

Parties difference. The parties of labour disputes in the most general form are the employees and
the employer. The party of an individual dispute may be an employee who was refused to conclude
an employment contract and a person who is no longer an employee, a dismissed employee and an
employer. It is important to emphasize that the parties of disagreement in this case can be any category
of employees. In collective labour disputes, the parties are employees and (employers, associations
of employers). Since conflicts of interest are individual in nature, in the future they will be compared
only with individual labour disputes, and excluding collective.

In a conflict of interest, on one side is a person who has a personal material interest, and on the
other - a person who may be harmed. If this general provision is specified, then in the area of official
relations a person with a personal interest is a public employee, and the one to whom he can harm are
citizens, organizations, society or the state. Thus, it can be said that on one side of the conflict of interest in
official relations there is a public employee, and on the other - persons who can act in relation to him as an
employer, for example, for a public employee, the state is an employer represented by public authority. In
case of a conflict of interest from the point of view of labour legislation, on one side is a public employee
with a material personal interest, and on the other - an organization, his employer, which may be harmed.

Summing up the above, we conclude: in labour disputes, the parties are any categories of employees
(and some other persons) and the employer, and in a conflict of interest — public employees and the state
as a whole and certain categories of workers (if public employees are included).

By the content, labour disputes and conflicts of interest differ as follows. Labour disputes in this term
are divided into disputes on the application of labour legislation, a collective agreement, an agreement,
other local legal acts, compliance with the terms of an employment contract containing labour law norms
(disputes about the law), and disputes on the establishment or changing the terms of the employment
contract (disputes of interest).

The content of the conflict of interest is the material interest of a public employee and certain
categories of employees, which may conflict with the interests of the relevant subject and harm him.
When comparing these provisions, first of all, a comparison of labour disputes about interest and conflicts
of interest suggests itself. At first glance, one can see the similarity between them, at least
terminologically, since in both cases the term ‘interest’ appears. But in fact, we are talking about completely
different phenomena and a different understanding of interest.

In the event of a labour dispute, the interests of the employee and the employer clash over the
establishment or change of working conditions. It must be emphasized that in this case the interests of
both parties do not violate the rule of law, in this regard, they are legitimate in nature. A conflict of
interest does not mean a difference of interests in connection with working (service) conditions, but the
opposition of the interests of the employee and the employer, in which the employee wants to receive
material personal benefit, which can lead to certain harm. This benefit is associated with the labour
(official) duties of the employee, which means they will be performed improperly, so the employee’s
interest in this case will be unlawful. So, labour disputes about interest and conflicts of interest do
not coincide in their content [ Gontsov, 2013: 78].

In this part, as a conclusion, we refer to the opinion of V. N. Tolkunova, who notes that ‘in labour
disputes about the right, the violated right of the employee is protected and restored...” [ Tolkunova, 2017:
21]. The content of a conflict of interest is the unlawful interest of an employee. This interest affects

7 Labour Code of the Republic of Belarus of July 26, 1999, No. 296-Z.
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or may affect the proper performance by the employee of his labour (service) duties, may lead to
violation of labour legislation, other regulatory legal acts, may lead to the emergence of a labour
dispute (conflict). But in this case, the violation is not on the part of the employer, but on the part of the
employee.

This, in turn, may lead to bringing the employee to disciplinary responsibility (in particular, to
dismissal for loss of confidence, paragraph 2 of art. 47 LC). These actions can be appealed by the
employee in the proper manner, which may give rise to a dispute (conflict) about the right in labour
(service) relations. Thus, disputes about law and disputes about interest and conflicts of interest are
fundamentally different in their content, but a conflict of interest can cause a dispute (conflict) about
law and a dispute (conflict) about interest in labour (service) relations. From the point of view of the
classification of labour disputes and conflicts of interest, the following can be noted.

The question of the types of labour disputes has been studied in detail in the scientific literature,
therefore, we will note only the most common of them, without going into their detailed explanation.
Almost all authors identify three main grounds for classifying labour disputes: by the disputing subject;
by the nature of the dispute; by the type of disputed legal relationship [Tolkunova, 2017: 21].
N. I. Gontsov believes that in terms of ways to resolve labour disputes, one can distinguish between
disputes resolved in a general manner and disputes considered in a special manner. General manner
means that an individual labour dispute is considered by the commission on labour disputes and the court.
A special one applies to certain categories of employees and includes a court and another (quasi-judicial. -
A. Ya.-K.) dispute resolution body - for example, this applies to prosecutors, judges, etc. [ Gontsov, 2010:
133].

Individual labour disputes, as a rule, are resolved by the labour dispute committee and the court.
For certain categories of employees, the law may establish specifics in the settlement of labour disputes.
This usually means that the court always remains among the dispute resolution bodies, but instead of the
labour dispute committee, another quasi-judicial body appears. According to the law on the prosecutor’s
office, in the event of a dispute, an employee has the right to apply to a higher authority and (or) to the
court®.

A similar way for handling and considering labour disputes involving a public employee is regulated
by Law No. 175-Z°. At the same time, the right of a public employee to protect his rights and legitimate
interests in public administration in relation to the implementation of this right in his specific legal
relations begins from the moment he enters the public service. It should be noted that the list of cases
when a public employee has the right to apply for protection is open. In this regard, it should be
recognized as justified the emergence of labour disputes (conflicts) in official relations affecting both
private and public interests.

Recognizing the right of a public employee to apply to higher state bodies and (or) to the court to
resolve disputes related to public service, one should specifically emphasize the need to understand private
and public interests not only in disputes over the establishment, change of working conditions or the
application of labour legislation, but also in disputes over the application of legislation on public service
and adopted regulatory legal acts.

Individual labour disputes are considered directly in the courts: on refusal to hire; on employee
discrimination; on compensation by an employee for damage caused to the employer, unless otherwise
provided by federal laws [Goltsov, 2023: 266].

The initiators of a service dispute may be a public employee; a person who has tried to enter the
public service; a person who has previously been in the public service. The legislation regulates the issues

8 A prosecutor’s worker has the right to appeal to a higher body of the prosecutor’s office (superior head of the
prosecutor’s office) and (or) to the court the decision taken against him to impose a disciplinary sanction, to dismiss
him or remove him from office, to transfer him to another position, to deprive him of his class rank or to dismissal from
the prosecutor’s office (Law of the Republic of Belarus of August 5, 2007 No. 220-Z ‘On the Prosecutor’s Office of
the Republic of Belarus’. Art.56).

° A public employee has the right to apply to higher state bodies and (or) the court to resolve disputes related to
public service, incl. on issues of applying for civil service, working, exercising the rights of a public employee,
transferring to another public position, disciplinary or material liability, non-compliance with guarantees of legal and
social protection, dismissal from a position (dismissal), in other cases provided for by law (part 3 art. 24 of Law No. 175-Z).
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of appealing against imposed disciplinary sanctions. When they are resolved, in most cases, the
procedure established by the part 4 Art. 202 and ch. 17 LC, and for certain employees - the procedure
established by the disciplinary charters. The procedure for resolving other disputes (conflicts) in
official relations is regulated only fragmentarily for certain types of public service. With regard to the
administrative service, the existence of quasi-judicial bodies for the consideration of disputes (conflicts)
of certain categories of employees is not provided for by the legislation of the Republic of Belarus.
However, we consider it expedient to create such bodies'®.

Thus, the general procedure for resolving labour disputes is established by the Labour Code and
the Code of Civil Procedure of the Republic of Belarus, conflicts of interest — by the legislation on
public service. Labour disputes and conflicts of interest differ from each other, and although they
represent different legal categories and phenomena of legal reality, an important conclusion is obvious -
ensuring an adequate level of legal protection for public employees.

Discussion. According to the tasks set in the work, it is necessary to formulate one more question
and try to answer it, which logically, follows from the previously built arguments, is it possible to
combine labour disputes and conflicts of interest: in a single concept and what it might make sense;
unify them, but with the condition of a differentiated approach to the specific manifestations of the
legal regulation of various types of disputes (conflicts) in the service.

Let’s start with the meaning of such an association. The problem is related to a broader one - the
ratio of unity and differentiation in labour law, which goes at the philosophical level of generalization, to
the interaction of the universal, particular and singular. Interesting considerations in this regard were
formulated by L. Yu. Bugrov [Bugrov, 2013: 166-169]. The task of any science is, on the one hand,
to single out any phenomena from the mass of others, determining their specific features, and on the
other hand, to combine homogeneous phenomena into the corresponding types (classes), deriving for
this broader categories that make it possible to make such an association. All this makes it possible
to classify the relevant phenomena, to systematize them, which makes it possible to study them
not randomly, but sequentially, according to a certain logic. This indicates the formation of a scientific
approach to the phenomena under study, the formation of science. Therefore, from a scientific, theoretical
point of view, an attempt to combine labour disputes and conflicts of interest in one concept is well
founded. The solution to this issue is very problematic and may have various options. Let us offer one
of them, far from indisputable.

As noted by L. A. Chikanova, disagreements in the public service may arise not only over the
conditions of professional service activities, but also over other rights that make up the legal status of
a public employee and go beyond the relationship between him and the public authority where he
works [Chikanova, 2005: 40]. A disagreement may arise from a violation of obligations both in a service
(labour) relationship, to which the representative of the employer is a party, and in a public-service
relationship, to which the state is a party as such, but the legislation lacks a clear understanding of
the mechanism for extrajudicial and judicial protection of the rights of public employees.

In this regard, it seems necessary to decide on the concept of considering a dispute (conflict) in
official relations, taking into account private and public interest. Its consideration in specially created
commissions without taking into account the specifics of the dispute and employment relations cannot
be considered justified. A special procedure for considering disputes of public employees should be
established taking into account those legal models that have been successfully used abroad [Chikanova,
2005: 40-41]. As non-judicial bodies for the consideration of disputes (conflicts) in official relations,
where a public employee, if he wishes, could apply, the following can be proposed: quasi-judicial
bodies, as a kind of alternative to the judicial mechanism based on principles and standards similar to
those of the courts.

All this will serve the development of the institution of appeal, which can be transformed into an
independent institution of a labour dispute (conflict) in official relations.

191t should be noted that in the Republic of Belarus there is a large practice of work of similar quasi-judicial bodies in
the Armed Forces - courts of honor, in the bodies of the Ministry of Internal Affairs - comrades’ courts. An important
feature of such bodies is that they can include independent experts: representatives of scientific and educational
organizations.
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In this regard, the question arises of establishing additional criteria that combine various types of
labour disputes (conflicts) into a single whole, which can be largely absorbed by the area of private
and public interests. The answer to this question follows from the essence of legal regulation, which
implies ‘its implementation in accordance with the principles of law’ [ Drobyazko, 2007: 7]. The defining
direction here is the principles based on a proactive approach to conflict of interest management,
synthesized from various fields" of activity in order to further extend them to the sphere of private
and public interests in labour disputes.

Conclusion. As a single generalizing concept in relation to labour disputes and conflicts of interest,
the term ‘labour disputes (conflicts)’ can be used, meaning by them unresolved disagreements that arise
or may arise between an employee (on issues of establishing, changing working conditions or applying
labour legislation ), a public employee (on issues of application of legislation on the public service
and adopted regulatory legal acts) and an employer about their labour (service) duties, which can lead to
a violation of the terms of an employment contract (contract) and causing harm.

Labour disputes (conflicts), absorbed to a large extent by the area of private and public interests
arising from an employment contract (contract), which can be divided into two varieties — labour disputes
(conflicts) of certain categories of employees and labour disputes of public employees.

If we translate these theoretical judgments into a practical level, we can propose the following changes
in labour legislation. The LC can include section, highlight a chapter on labour disputes (conflicts),
where are formulated concept and basic principles. The existing chapters on individual and collective
labour disputes will follow, after them - a chapter on conflicts of interest. All these provisions need to
be discussed and clarified.

The dialectical approach and methods of system analysis served as the basis for proving the unity
and differentiation of labour disputes and conflicts of interest.

Labour disputes (conflicts) of certain categories of employees and labour disputes of public
employees, as a general systemic and structural legal phenomenon, labour disputes (conflicts) requiring
a unified, but with the condition of a differentiated approach to specific manifestations of legal
regulation, may include the following preventive principles: sufficiency; privacy; minimal intervention;
individual approach; priority application of general prevention and prevention measures.
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Hayunas cmamuvs

POJIb ITAPJIAMEHTAPV3MA B SAIIIUTE IIPAB
N MHTEPECOB X XEHIIIVIH B PECIIYBJIMKE BEJIAPYCb

E.T. ABPAMEHKO
Beaopycckuil 2ocydapcmbennoiil yHubepcumem
ORCID ID: 0000-0002-1128-768X

Cmambs noceswaemcs Onpeoesienuo poJi NOJIUMUKO-nPaso6oco UHCMUmMyma napiameHmapusma
8 3awume Npas U UHMEPEeCO8 XKeHWUH, NPOOBUNKeHUU Uux 8 cucmemy ynpasnenus. Obpawaemcs
BHUMAHUE HA MO, UMO NPUHYUNBL eeHOepHOeOo paseHcmea 3akpensienvl Koncmumyyueii Pecnybnuku
benapyco, Hzbupamenvhuvim kodekcom, 3axonamu «O nonumuueckux napmusx», « 00 oduecmeenHbix
00sedunenusix», «O npogheccuonHanbHblx cor3ax», «O MeCmHOM YNPAGJeHUU U CAMOYNPAGIICHUU
8 Pecnybonuxe benapycv» u Op., oonako cucmema éaacmu 8 Pecnybnuke benapyco npedcmasnisiem
coboil «eenoepuyro nupamudy». Ha cecoonsunuii denv akxmyanuszupyemcs npoonema nOJIHONPAGHO2O
npeocmasumeibCmea KeHwun 6 GbICUX OPSaHax GJacmu. AGmop paccmampucaem G03MOXKHOCMU
Hanamer npedcmasumeneii Hayuonanvnoeo cobpanus Pecnybnuku benapyce xak 3akoHo0amenbHOCO
U npedcmasumesibHoeo opeana u Bcebenopycckoeo HapoOHo2o coOpanus Kak 8bicuieco Npeocmasumesib-
HOeO opeana 8 npoosuXkeHuu uoeli ceHoeproco pasercmea. Obpawjaemcst SHUMAHUE HA YGeJludeHuUe
Kouvecmsa xeHwun-napaamenmapues 6 Ilaname npedcmasumenieil U KOUUECMBA KeHWUH-KAHOUOA-
moa Ha napaamenmckux gvtoopax (¢ 2000 no 2019 e.). Omodesibhoe GHUMAHUE YOeJIeMCsi 0OCOOEHHOC-
MmsaM epaxoanckoeo oodwecmsa 8 Pecnybnuke benapycs: ananuzupyemcs 0esmesibHOCHb NOJIUMUYECKUX
napmuii, npoghcoro308, besiopycckoeo coro3a xeHuwun, 0peanos MecmHoeo CaMoynpasieHus no 3auume
npas, UHMePecos U PacuupeHuro 00uleCm8eHHO-NOJIUMUHecko20 SausiHus xenwun. Cpedu nepcnexmus-
HbIX HANPAGJIeHUN 6 NPOOGUXEHUU UOCU 2ceHOePHOCO PAGEeHCMGA PACCMAMPUBAEMCS PA3GUMUE
MOJI00EHKHOCO NAPJIAMEHMAPUIMA.

Knwueagwie cnosa: Pecnybnuka benapyce, napiamenmapusm, eeHOepHOe PABEHCMBO0, NAPJIAMEHMN,
epaxoanckoe oduecmao

Copyright© 2023. The Authors. Published by Ural State Law University named after V. F. Yakovlev.
This is an open access article distributed under the CC BY-NC 4.0. license http://creativecommons.org//license/by-nc/4.0/
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THE ROLE OF PARLIAMENTARISM
IN PROTECTING WOMEN'’S RIGHTS AND INTERESTS
IN THE REPUBLIC OF BELARUS

ELENA G. ABRAMENKO
Belarusian State University
ORCID ID: 0000-0002-1128-768X

The article is devoted to determining the role of the political and legal institution of parliamentarism
in protecting the rights and interests of women and promoting them in the system of governance. The
article draws attention to the fact that the principles of gender equality are enshrined in the Constitution
of the Republic of Belarus, the Electoral Code, the laws ‘On Political Parties’, ‘On Public Associations’,
On Trade Unions’, ‘On Local Government and Self-Governance in the Republic of Belarus’, etc., but
the system of power in the Republic of Belarus is a ‘gender pyramid'. Today the problem of women’s
full representation in the higher authorities is actualized. The author considers the possibilities of the
House of Representatives of the National Assembly of the Republic of Belarus as a legislative
and representative body and the All-Belarusian People’s Assembly as the highest representative body
in promoting the ideas of gender equality. Attention is paid to the increase of women parliamentarians
in the House of Representatives and the number of women candidates in parliamentary elections
(from 2000 to 2019). Special attention is paid to the peculiarities of civil society in the Republic of
Belarus: the activities of political parties, trade unions, the Belarusian Union of Women, and local self-
government bodies to protect the rights, interests, and expand the socio-political influence of women
are analyzed. The development of youth parliamentarism is considered among the promising directions
in promoting ideas of gender equality.

Key words: Republic of Belarus, parliamentarism, gender equality, parliament, civil society

BBenenne. Ha cerogusmHmii neHb cucrema opraHoB Biactd B PecnyOsmike besapych mpenctaBiisieT
CO00ii «TeHOEPHYI0 MUPaMUAy», CYLIECTBYET «Te€HOEpHAs aCHMMETpPHUs», TaK KaK Ha HUXKHHX YPOBHSX
KOJINYECTBO JKEHIIMH MAaKCUMaJIbHO, a NpH mnepexome K ©O0Jiee BBICOKUM YPOBHSIM HEpapXud -
chmkaetcsl. TakuM 00pa3oM, HECMOTPS HA TO UTO JKEHILUHBI KaK COUHUaIbHO-AeMorpaduueckas rpymmna
COCTaBJISIFOT 00Jiee MOJIOBHHBI Oesiopycckoro obmectBa (53,7 %)', OHM HEmOCTATOYHO MPEICTABJICHBI
B CUCTEME YNpaBJICHUSI U HE MOT'YT HCIOJIb30BaTh BO3MOXKHOCTD ONpPEeJIeHHs] HAPABJICHHS] COLMATbHO-
SKOHOMHUYECKOI0 pa3BUTHsI OOIIECTRA.

Pecnyosmkoit benapych paruduuypoBaHbl BaKHelne KOHBEHIWM B O0JIACTH T'€HOEPHOrO pa-
BeHcTBa: KOHBeHIWsT O JinKBuaauuu BcexX popMm auckpumuHanuu B oTHowmeHnn XenumwH (KJIJ2K)
1 daKyJIbTaTUBHBIA MPOTOKOJ K Hell, [lekuHckast neksapauus, [ekiapauus 00 MCKOPEHEHUH HACHJIHS
B OTHOIUGHWH XeHUIMH. [IpuHOum reHgepHoro paBeHCTBa 3akpemyieH B KoHcturyunmn PecmyOsmkn
benapyce, M30uparesibHoM Komekce, 3akoHax «O MOJUTHYECKHX MapTUsix», «O0 0OLIECTBEHHBIX
obpemuHeHUSIX», «O TMPOdECCHOHAIBHBIX COr03ax», «O MECTHOM YIpaBJICHHd U CaMOYIpaBJICHUH
B Pecnyosmike benapyce» u ap.

Ha ceromusimiHuii AeHb crnenuaJMcTaMH B O0JIACTH TEHIOEPHBIX HCCJIeNOBaHHI pa3pabaTbiBaeTCs
MHOKECTBO HaIllpaBJICHHUIl, CpEIN KOTOPBIX BBIASJISIETCS U N3yUeHHE F'eHACPHBIX ACIEKTOB NMOJUTHKH. Cpenu
OCHOBHBIX HalpaBJIeHHHl MCCJIENOBaHUS T'€HOEPHOrO HApaBEHCTBA B MOJIUTHYECKON cdepe — H3ydyeHue
0COOEHHOCTEIl 3JIEKTOPAJILHOTO MOBEAEHNS, TOJTUTHYECKOTO YUacTUs KEHLINH, MPeACTaBUTEIbCTBA
U MapJIaMEHTCKOI AeSITeJIbHOCTH. DTH BOMPOCHI paccMaTpuBaroTcs B padoTtax AiiBa3zoBoii C. I'. [ AiiBa3zoBa
2012; Aiiazosa 2013], Ymaxkosoii B. I'. [Ymakosa 2012], lIsenosoit H. A. [IIBenosa 2016], Kopo.ie-
Boit T. A. [Koponesa 2012], Xpamuosoit . U. [ Xpamuona 2018], Yukanosoit 1. P. [Yukasosa 2001 ],
Jlama O. B. [Jlanma 2017], Bosmnoii JI. T'. [Bosmna 2012], Ckrorre [. H. [Ckrorte 2022] u np.

! HaupoHas1bHbIH cTaTiucTHYecKuii komuter Pecnydsmku Besapycs. MHTepakTHBHAST HHDOPMALMOHHO-aHAIUTHYECKAsT
cHCTeMa pacnpocTpaHeHus: opuIMaIbHOll cTarucTnyeckoil napopmarmu // URL: http://dataportal.belstat.gov.by/Indicators/
Preview?key=144299 (nara obpawenus: 13.09.2022).
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JlocTiKeHue reHaepHOro paBeHCTBA BO3MOXKHO TOJIBKO B CJ1yvae HAJIMYUsl ONPENEJIEHHbIX MEXaHU3-
MOB 0 OOECIEUEHHIO MPaB U CBOOOM XKEHIIUH, BaXKHYH) POJIb MI'PAET BOBJICUCHHE JKEHIIUH B MPOLECC
BBIpAOOTKH H peasM3alui rocynapcTBeHHoi nosmruku [ Pomanosa 2018: 99]. Peaymzamust npaB u uHTEpE-
COB JKCHIIUH, UX MPUXOA BO BJIACTb — 3TO OOBEKTUBHASI UCTOPUUECKAS] HEU30EXKHOCTb, €CJIM peub UaeT
0 CTPOHMTEIbCTBE AeMOKpaTndeckoro rocyaapersa. [IlIsemora 2022 ]. [Ipodsiema 3auThl MpaB U HHTEPECOB
JKEHLIMH 0co0eHHO odocTpusiack Bo Bpems nmanaemud COVID-19 (BbiTecHeHHE XKEHIUMH C pblHKA Tpyda
U yBEJIMUEHUE MeHIEPHOro pa3phiBa B oriate Tpyna) [[IBemosa 2022 ].

Ilen1bl0 JAaHHOTO UCCJIEOOBAHUS SIBJISIETCS ONpEAesIeHHE POJIM MOJMTUKO-MPABOBOrO HHCTUTYTA
napJaMeHTapu3Ma B 3allUTe NpaB U UHTEPECOB XKEHLIMH U NPOABUKEHHM M MOBBILIEHMH HX CTaTyca
B OOLIECTBEHHO-TIOJTUTUYECKON JKU3HH.

Martepuasbl 1 Metoapl. [Ipu mpoBegeHHN HCCACHOBAHUST HCMOJIH30BAJIICH OOIICHAYUYHBIC METOHBI
(aHaJU3, CUHTE3, HHOYKLUS, ASAYKLHS ), COUMOJIOTHUECKil MeTO, CUCTeMHBbIiT moaxon. CUCTeMHbII TOAXon
NO3BOJINJT PACCMOTPETh BOMPOCHl E€HAEPHOrO PaBHONMpPaBHs BO BceM KoMiiekce. COLMOJIOrHYecKHuil
METO[ MO3BOJIMJI BBISIBUTh ACHMMETPHUIO MPH peasM3aldd MpaB KEHIUMH Ha npakTuke. HopmarusHO-
npaBoByo 0asy mccienoBanus coctaBum Koncerurynust Pecnyosmku besapycs, M30uparesibHblil Kogekc
Pecnydmmku benapycs, 3akonbl Pecyoinku benapych «O nosmuruueckux napTusix», «O0 00LEeCTBEHHbIX
opranm3anusix», «O mpodeccHoOHaIbHBIX COF03aX».

Pe3ynbraTbl. [1osMTHKO-MPAaBOBOIl MHCTUTYT MapJlaMeHTapu3Ma o0J1aflaeT MOTEHINAIOM KaK B 3allii-
T€ NpaB U UHTEPECOB XKEHILUMH, TaK ¥ B MX NMPOOBUKEHUH B CUCTEME ynpabseHus. KiroueBbIM ajieMeH-
TOM NapJlaMEeHTapu3Ma SIBJISIETCS MapJIaMEHT, KOTOPBI KaK OpraH 3aKOHOAATEJIbHOI BjiacTH 00J1aaeT
BO3MOXHOCTBIO NPHMHUMAaTh 3aKOHbI, KacaloLIMeCss BONPOCOB BHYTPEHHEl U BHEIIHEH MOJIMTHKH, a KakK
OpraH MpeACTaBUTEIbHOI BJIACTH MOXKET COACHCTBOBATb KaK YBEJIMUEHHIO MPEACTABJIEHHOCTH KEHILHH,
TaK ¥ aKTHUBU3AIMH UX 3aKOHOTBOpYecKoil aesTesibHOCTH. B mepmom ¢ 2000 mo 2019 r. kosmuecTBO
JKEHIIUH-NapjaaMenTapueB yeeauuuwiock ¢ 10,9 % no 40 %, KOJMUECTBO JKEHIUUH-PYKOBOOHUTEJIEH
MOCTOSIHHBIX KoMuccuii — ¢ aByx B 2012 r. go vetsipex B 2019 r.

OCOOEHHOCTBIO  MOJIUTUKO-NIPABOBOrO MHCTHTYTa MapJjaMmeHTapusma B PecnyOusmke besapych
SIBJIICTCS] HAJTHUNE B MOJINTHYECKOH CHCTEME BBICIIErO MPEICTaBHTEJIBHOIO opraHa — Bcedesopycckoro
HApOOHOTO COOpaHuUsl, HAJEJICHHOIO MOJIHOMOUHSIMU B cpepe ONpeaesIeHUs] CTPATernyecKix HampabJie-
HUii pa3BUTHS 001IecTBa U rocygapcTBa. CylecTBOBaHHE W HOPMaJsibHOE (DYHKIMOHUPOBAHIE HHCTUTYTA
napJIaMEHTapH3Ma HEBO3MOXKHO 0€3 rpak JaHCKOro OOLIeCTBA ¢ Pa3BETBJICHHON CTPYKTYpOil MHULMATHB-
HBIX Tpynn. OTIHYHTEIbHOM YepToil rpakaanckoro odmectBa B Pecnyosinke benapych Ha ceromHsmHMiA
JeHb sABJIsIeTcs HedpEeKTHBHAS AESTEJTbHOCTh MOJIMTHUECKNX HapTuil. B Takux ycsoBugx Haubosiee
3HAYMMBIMH OOIIIECTBEHHBIMU 00bemnHeHHsIME B Pecryd ke bestapych sSBIsTIOTCS TPOhCOr03bl, KOTOPBIE
HMEIOT NPaBO Ha yuyacTHe B pa3paboTKe U peasn3aluy COUUAIbHO-3KOHOMUYECKOI MOJUTHKH MOCyIapcT-
Ba, a TaKK€ BO3MOXHOCTH NMPOOBUKEHUS JKEHIUH B pyKOBOACTBO. OAHUM U3 HHCTUTYTOB I'PazkIaHCKOTrO
oO1ecTBa, CONEHCTBYIOUMX AKTUBHOMY YUYAaCTHUIO JKEHIIMH B YNPaBJICHHU TOCYAAPCTBOM, SIBJISIETCS
Benopycckmii coro3 KeHIMH. ABTOp 00paliaeT BHIMaHHE Ha TO, YTO MOTSHINAIOM B IPONBUKCHAN HACH
IeHJEPHOr0 paBeHCTBA 00J1aJaeT MOJIOACKHBIH MapjaMeHT. B 1esioM nepcneK THBHBIMHU HAMPaBJICHUSIMU
NOBBIILEHUSI POJIM MapJaMeHTapu3Ma B 3allUTe NPaB U MHTEPECOB KEHILLUMH, AOCTHXKEHUH T'€HOEPHOrO
paBeHCTBA HUCXOAsl M3 OEJIOPYCCKHX Tpaauluil BUASITCS YCHUJICHUE COTPYAHHUECTBAa MapJlaMEeHTa C
npodcoro3amu, beslopycckuM COHO30M KEHIUMH MYTEM CO3[4AaHUS KOHCYJIbTQTHBHBIX TI'PyNI U yuyeTa
reHJepHOI MpOoOIEeMaTHKU NPH MPUHSATUH 3aKOHOMPOEKTOB.

O6cy:xaenne. B cBoeM mcciiemoBaHUN MBI OyOEeM ONPENesIaTh MapJIaMEeHTapU3M KaK MOJIMTHYECKHIl
HHCTUTYT, 00eCrnevYnBaroLuii B3aMMO/EHCTBIE N30PAaHHOIO HA OCHOBE OOLIETPU3HAHHBIX AEMOKPATHYECKUX
NpoLeayp HApOOHOI'O NPEeaCTaBUTEJIbCTBA MapJIaMEeHTa ¢ JPYTMMHU OpraHaMiu roCydapCTBEHHOl BJ1acTH,
OTpazKawoLwil ero 0codoe MOJIOKEHHE B IOCYIAPCTBEHHON CHUCTEME M PEaIM3YIOINi COTPYyIHUYECTBO
rocymapcTBa ¢ rpaXAaaHCKuM odmmecTBoM [ Adpamenko 2019: 4].

[TapiaMeHT - KJIOUEBOi JJIEMEHT NapJaMeHTapu3Ma, OOUH U3 LEHTPOB MNPHHATHS PELICHUIL.
B 4ncs10 ero kiroueBbIX (PYHKIHMI BXOOST HOATOTOBKA, OOCYKICHUE U IPHHSITHE HOBBIX 3aKOHOB U IPYTHX
HOPMATHUBHBIX MPABOBbIX aKTOB, a TAKXKE H3MEHEHHE, OMOJIHEHHE, YNPa3[IHEHUE yXKe CYILUECTBYIOIUUX.
Ero padora CKOHIEHTpUPOBAHA HA PELICHHH aKTyaJIbHBIX 3a[au COLHAJIbHO-DKOHOMHYECKOTO pPa3BHTHS
CTpaHbl, MOBBILIEHAN YPOBHS JKU3HU HACEJICHUS, 3alIUTEe NPAaB U UHTEPECOB I'PaXkJaH.
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Cornacao cr. 99 Konerurymnmn Pecrydsmku besapych cyObeKTaMi 3aKOHOOATEJIBHOI WHULIHATHBEI
apisitores [pesunent Pecnydsmmkun benapycb, Beebesiopycckoe HapogHoe codOpanue, aemyTtaThbl [laiaTel
npencraButesieil n usenbl CoBeta Pecnybsmku, CoBeT MUHHCTPOB M T'paxnaHe Pecnyosmku benapych
B KOJIMUECTBE He MeHee 50 ThICSY uesI0BeK.

B GosbimmHCTBE cilydaeB 3a pa3pa00TKy MPOEKTa 3aKOHA Mepel ero mepenadyeil B mapJIamMeHT [JIst
paccMmotpenus otrBevaeT [IpaBuresibecTBo. IlapsiameHTapuu MOTYT NPOSBJISTD HMHULUMATUBY B TOM,
4yTOOBI MPU3bIBaTh [IpaBUTESIHCTBO MPUHSTH MEPHI TIO pa3pabOTKe COOTBETCTBYIOIIMX 3aKOHOMPOEKTOB.
CymiecTByeT MHOXECTBO MHCTPYMEHTOB, TaKHMX KakK BONPOCHI TNpeacTaBuTesisiM I[IpaBuTesibcTBa,
NPUIVIALIEHHBIM B MapJIaMEHT, 3alpOChl, MMCbMEHHBIE BOMPOCHl K MUHUCTPaM, KOTOPbIE MOT'YT MOMOUYb
NpUBJIEKATh BHUMaHHE K BOMpPOCAM, MPEICTaBJISIOLMM OOLIECTBEHHBIN uHTepec. [losIe3HBIMU TaKXKe
MOT'YT OBITh 3aMpPOChl, KOTOPbIE TOTOBITCS MOCTOSTHHBIMH KOMHCCHSIMH, OCOOCHHO €CJIH OHM OCHOBAHbI
Ha pe3y/ibTaTax OOILIECTBEHHbIX KOHCYJIbTALMil 1O BONPOCAM OCYIIECTBJIEHUS TE€HACPHOIH MOJIMTHKH,
MOCKOJIbKY OHH TIPEIOCTABJISIIOT MapJlaMEHTapHusIM BO3MOXHOCTH [1aBaTh KOHKPETHBIE PEKOMEHOAIUH
[IpaBuUTEILCTBY MO BOMpPOCaM, TPEOYIOLIMM H3MEHEHHS 3aKOHOOATEJIbCTBA, U METOAAM HX PELLEHHUS.
JlemyTaThbl MapJIaMEHTOB MMEIOT YHHKAJIbHYIO BO3MOXHOCTH BBINOJIHATH (DYHKLNH CBSI3YIOIIETO 3BEHA
MEXAY JIFOObMHU U OpraHaMu BJIACTH, NPUHUMATh U MPOABUTaTh 3aKOHONATEJIbCTBO U MOJIUTUKY, B LIEHTPE
KOTOPBIX CTOMT YeJIOBEK, M O0ECEeUnTh, YTOOBI HUKTO HE OCTaJICs Oe3 BHUMAaHHS.

B nmokyMeHTax MeXOyHapomHbIX oOpraHu3amuii ¢ koHua XX B. pacnpoCTpaHHJIACh TOUKA 3PEHUs
0 TOM, YTO AJI TOro 4ToObl 3(PEeKTUBHO BJMSITH Ha MPUHIMAEMBble TTOJIUTHYSCKHE PELICHHS, JKeHIIMHAM
HEOOXOOMMO MPeonosieTh Kpurnueckyro mudpy B 30 % wu3OpaHHbIX mapjiaMeHTapueB’. TeM He MeHee
HEKOTOpbIE HCCJIeNoBaTe M OOpallal0oT BHAMAaHHE HA TO, YTO CaMO TO cede KOJIMUECTBO JKEHIIMH
B MapJlaMEeHTe He MOXET M3MEHHTb I'OCYIapCTBEHHYIO MOJIMTHKY, XOTS U MPU3HAIOT, YTO YeM OO0JIbLIe
B 3aKOHOIATEJIbHOM OpraHe MpenCcTaBUTEJICH ONpenesICHHO! COLMAIbHON T'PYNIbl, TEM JIerue UM 3allli-
IaTh ¥ NPOABUraThb CBOU HMHTepechl. Mcxodsh M3 omblTa CKaHOMHABCKHMX CTPaH, MOXKHO COEJIaTh BBIBOJ
0 TOM, 4TO 0oJjiee BBICOKAs MPENCTABJICHHOCTb XCHIIMH B MapjaMeHTaX, KaK MpPaBUJIO, COOTHOCHUTCS
¢ OoJiee colMaJsIbHO HANPABJICHHOIl B OTHOILUEHWH JKEHIUMH MOJIMTHKOi. Xesibra M. Xepuec B 1987 r.,
BIIEPBbBIE HCMOJIH30BAB TEPMHH «TOCYOapCTBO, OPYKECTBEHHOE XKEHIIMHAM», OTMETHJIA, YTO BBICOKHII
YpOBEHb MPEACTABUTEIbCTBA XKEHILNH B 3aKOHOAATEJIbHBIX U HCIOJIHUTEJIbHBIX OpraHax BJIACTH MO3BOJIS-
€T UM MEHSTb MOJIUTHKY FOCYIapCTBa, KOTOPOE B UTOTe€ BHEAPSIET IIMPOKHE MEPBI COLMATBbHON MOAAEPXK-
K1 KeHImH Boooie [Borchorst, Siim 2002: 90].

ApryMeHTbl B TOJIb3y HEOOXOMMMOCTH pOCTa KEHCKOrO MPEICTaBHTEJIbCTBA B CTPYKTYpax BJIACTH
CONEPXKUT TeOpHs MPEeICTABUTEJIbCTBA, B OCHOBE KOTOPOI 3aJI0KEH MPUHLMUII «ECTECTBEHHOI CIpaBenJIu-
BOCTH» (MJTH «CUMBOJIMUECKOTO paBeHCTBa») [ Ynkasoa 2001: 95]. Amepukanckuii nuccaenonaresib Cbro3eH
Kopos obpamiaer BHUMaHHE Ha TO, YTO OOJIBLIOE MPEACTABUTEJILCTBO JKEHIUHMH SIBJISIETCS CBOEro poaa
uHOUKaTopom neMokpartuuHocTtH [Carroll 1984: 307].

B mapiamente PecnyOosnku besiapych HaOromaeTcs NOCTENEHHOE YBEJIMUEHUE KOJIMYECTBA JKEHIIHUH-
nenyrtaTtoB: B [Tasare nmpeacraBuresieii 11 co3biBa eHumHbl coctaBasm 10,9 % obuiero cocrasa majarhl,
II cosbBa - 27,7%, IV coseBa - 31,8% [Abpamenko 2020: 9], V cosbBa - 26,3%° , VI co3biBa -
34,5%*, VII cosbiBa - 40%°. Opnako moJisi keHiuH- 4ieHOB CoBeta PecmyOJIMKM yMEHBIINIACh C
31,2% B 1996 r. 0o 23,4% B 2019 r.° [leiictByrommm npencenaresiem CoBera PecnyOsmuKu SIBJISIETCS
H. 1. KouanoBa. Bmecte ¢ Tem mpeacenaressiMu najiat HanmoHaibHOTO coOpaHust OBLJIM U OCTAFOTCS
MyX4uHbl. TeM He MeHee cJiefyeT OTMETHUTb YBeJIMUEHHE KOJIMUEeCTBa JKEHIUMH-Tpeacenaresieil

2 Equal Participation of Women and Men in Decision-Making Processes, with Particular Emphasis on Political
Participation and Leadership. Report of the Expert Group Meeting Addis-Ababa, Ethiopia 24-27 October 2005 // URL:
https://www.un.org/womenwatch/daw/egm/eql-men/FinalReport.pdf (mara oOpawmenus: 13.09.2022).

* Tlanara npencraButesieil HaumonasibHoro codpanust Pecnydsmiku Benapycs // URL: http://www.house.gov.by/ru/
sozyvy-ru/view/pjatyj-sozyv-14/ (mara oopammenus: 13.09.2022).

* Tlanara mpencraBuresieii HaunonasibHoro codpanust Pecnydsmku Besapyes // URL: http://www.house.gov.by/ru/
sozyvy-ru/view/shestoj-sozyv-15/ (mara odpamenus: 13.09.2022).

° Tlanara npencraButesieil HaumonasibHoro codpanust Pecnydsmiku Benapycs // URL: http://www.house.gov.by/ru/
sozyvy-ru/view/sedmoj-sozyv-18/ (mara oopammenus: 13.09.2022).

¢ Coser Pecnydmku HaunonasibHoro coopanust Pecnyostuku benapycs // URL: http://www.sovrep.gov.by/ru/senators-
ru/ (mara odpauenus: 13.09.2022).
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napJjamMeHTcKux Komuccuil: B [lajlare mpemcraBuTesieii V co3biBa MpeaceqaTesIIMH KOMHCCHI ObLITH
nBe XeHuwHbl, VII co3piBa - uveThlpe. Ha ceromHsimuHuii OeHb >KEHIIMHBI BO3IVIABJISIIOT KOMHCCUH IO
3aKOHOIATEJIbCTBY, MO OFOOXKETY U (PUHAHCAM, MO TPYAY U COLHMAJIBHBIM BOIPOCAM, TIO 3IPaBOOXPAHEHHIO,
dU31UECKOil KYJIBType, CEMEIHON 1 MOJIOAEXKHOII OJTUTUKE.

BakHbIM HHCTPYMEHTOM 3alLUThl COLHUAIbHO-IKOHOMUYECKHUX, TPYAOBbIX, IOJUTUYECKUX NPAB XKEHIINH
saBJisieTcs Beebenopycckoe HaponHoe coopanue (BHC). Beebestopycckue HaponHble cOOpaHus MPOXOOUJIH
B 1996, 2001, 2006, 2010, 2016 u 2021 r. Onu npuodpesm opmar 0codoil hopMBI HAPOTOBJIACTHS,
KOTOpasi Hapsily C BblOOpamu, pedepeHayMamu, AEsTeJbHOCTbIO MapsjaMeHTa W MECTHBIX COBETOB
MO3BOJIMJIA Tpa’kJaHaM pacIIMpPUTh CBOe yuacThe B mesiax rocymapcrBa. Ha Illecrom BHC cpemm
JesieraToB HacuuTheiBasioch 36,4 % xenumn'. CoracHo cr. 891 Koucrurymmu Pecnyosmkn besnapyce
Bcebestopycckoe HapogHOE COOpaHHe SIBJISETCS BBICIINM TPEACTABUTEIBHBIM OPraHOM HApPOHOBJIACTHSI.
BHC gBnsercsa macmutaOHbIM HapoOHBIM (pOpPyMOM, KOTOPBIi OOBENMHSET NpencTaBUTesIell pa3HbIX
PETHOHOB, COILMAJIBHBIX TPy, Mpodeccuii 1 BO3pacTOB IJIsI 0OCYKACHHS BOIMPOCOB XKH3HA TOCYAapCTBa
1 odwecTBa. OCHOBHOI 3aKOH HAAEJIUJI €ro JOCTATOYHO IUPOKUMH MOJTHOMOYUSMHI B 00JIaCTH BHYTpPEH-
Heil ¥ BHEITHel MOJTNTHKH. YUacThe XeHIINH B padoTe BceGes1opyccKoro HapomHOro cooOpaHus BasKHO Kak
JIJ1S1 YJTyULIEeHUsI TPEACTABUTEIbCTBA, TaK U /1S OKA3aHHS BJIUSHUS HA MOJIMTHYECKYIO MPAKTUKY C TOUKHU
3pEHHs MOBECTKHU [HSI.

BbiOopbl, moKasbIBarolIMe YpPOBEHb JIETUTHMHOCTU TOCYIAPCTBEHHOHl BJIACTH, BBICTYMAKOT OTHUM
U3 IEHTPAJIbHBIX KPHUTEPHEB MapJiaMeHTapu3Ma. I1osMTHKO-npaBOBBIM (PYHAAMEHTOM BBIOOPOB B Pec-
nyosiuke benapyce sBiasitorcs Koncrturyuus Pecnydsmku benapycs, M30upaTesibHblil Koneke u mo-
craHoBJIeHHs LleHTpaibHOI N30MpaTe IbHO KOMUCCUH U APYTHe HOPMATHBHBIE MPABOBbIE aKThI.

CornacHo cr. 3 Koncrturyuun Pecnyosmiku besapych Hapod $SIBJSE€TCSI HOCHTEJIEM CYyBEpEHUTETa
Y €JUHCTBEHHBIM NCTOYHUKOM IOCYAapCTBEHHOI BJIACTH.

B coorBeTcTBHM € OOLIMME IPUHLIUIIAMYU NPOBEAEHNS N30UpaTe IbHbIX KaMIaHuii BbIOOph! B Pecnydinke
Benapych sSBSIOTCS BCEOOIIMMHU, CBOOOMHBIMHU, PABHBIMH, MPSIMBIMU M OCYIIECTBJISTIOTCS TPH TatHOM
roJiocoBaHuu (cT. 65-68).

I'enmepHBIC BOMPOCH! OKA3BIBAIOT BJIMSIHUE HA BCE ITANbl W30MPATEJIBHOrO MpOLEcca: OT CO3OAHHS
n30MpaTesIbHbIX KOMHUCCHUIl [0 BBIABUXKEHUS KaHOUOATOB M TOJIOCOBaHUS. BBIOOpHI MOTYT OKa3bIBaTb
perIaroniee BJIMSHAEC HAa YBEJIMUYCHHE MPEICTABHTEJIbCTBA JKEHIIWH, BEACHHE N30HPaTEeJIbHOI KaMIaHUH,
npocBeleHue u3dupareseil. Cpen OCHOBHBIX MHCTPYMEHTOB B chepe MOOLIPEHHUs YUYacTHs KEHLIUH
B M30MpaTeIBHOM TIPOIECCe MOXKHO Ha3BaTh CJICAYIOILIME: yUacTHE KEHIIMH B pa3paboTKe MOJIUTHKH
U MPEeNoCTaBJIEHHE AaHHBIX O BbIOOpax ¢ pa30uBKOil Mo moJjty. OtyeTsl LleHTpasibHOIT M30MpaTesIbHOM
Komuccun PecnyOsmikn Bestapych garoT BO3MOXKHOCTD OLEHHTH CHTYAIMIO C BBIABIKCHHEM JKEHIIWH Ha
BBIOOPHBIE JOJIKHOCTH M ONPEeNe/IUTh, KAKUE U3MEHEHHS] MOXKHO BHEAPUTD AJ151 BIPABHUBAHUS CUTYALIUH
B Oymyuiem.

CormIacHO CTaTUCTUYECKHM [OAHHBIM, KOJIMUECTBO JKEHIUWH, BBIABUHYTBIX KaHAMAATAMH B AEMyTaTbl
[Tanarer mpeacraBureseil HaumonasibHoro codpanns Pecnydsmmku besiapych, MOCTENEHHO YBEJTHUNBAETCS:
Ha BbIOOpax 2000 r. cpemu 3aperucTpUpPOBAaHHBIX KanauaaToB Obw10 10, 7% KaHAMOATOB-KEHIUUH®,
B 2004 r. - 15, 3%, B 2008 r. - 18, 9%, B 2012 1. - 19%, B 2016 . - 23, 8%, B 2019 . - 26,1%°.

HeoOxomnumbiM  ycsioBueM as1d  9(peKTHBHOrO (DYHKIMOHUPOBAHUSL TMOJIUTHYECKOTNO HHCTHTYTA
mapJlaMeHTapu3Ma SIBJISIETCSI TPa’kKOAHCKOE OOIIECTBO C Pa3BETBJICHHONH CTPYKTYpOHl HHHIMATHBHBIX
rpynn, KOTOpoe HeOOXOOMMO AJI aKTHUBH3ALMH YUaCTHsSl TpakAaH B mpouecce BbIpaOOTKH M NMPHHSATHUS
NOJIMTHYECKUX pelleHuii. Pa3BuToe Tpa’kAaHCKOe OOIIECTBO MPEACTaBJISIeT COOOH OOHOBPEMEHHO
Y UCTOYHHUK U CJIEACTBUE MOJMTUYECKOI U IpakJaHCKON aKTHBHOCTH 0011ecTBa. OCOOEHHOCTBIO Pa3BUTHUS
rpaxaaHcKoro oomiectsa B Pecnyosmnke besapyce sBisieTcst moka HeadeKTHBHOE (DyHKIHMOHHPOBAHHE
MOJINTHYECKUX MapTHil.

7 CocraB nmesieratoB VI Beedesiopycckoro Hapognoro coopanust // BEJITA - Hosoctu Benapycn. URL: https://www.
belta.by/infographica/view/sostav-delegatov-vi-vsebelorusskogo-narodnogo-sobranija-23837/ (nata oopatenus: 19.09.2022).

8 Tlanara IlpencraBuresieii HauwonasibHOro codpanust PecnyOosmku Bemapycs // URL: https://web.archive.org/
web/20190819102049/http://www.rec.gov.by/sites/default/files/pdf/Archive-Elections-PPNS2-Spis3.pdf (mara oGparuenust:
13.09.2022).

 CBemeHusl O KaHOUOATaxX B IEMyTaThl HA IeHb BbIOOpOB // LlenTpasibHast n3duparesibHast komuccus Pecniyosmku Besa-
pycb. URL: https://rec.gov.by/uploads/folderForLinks/stat30.pdf (nata o6pamenus: 13.09.2022).
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C y4yeTOoM HEBBICOKOIO HMHTEpeca rpaXdaH K MOJUTHUYESCKUM MapTUSM MOCJICOHHE TOJIKHBI OBITH
3aMHTEPECOBAHbI B MOAAEPKAHWH AKTHBHOCTH BCEX CBOMX YJICHOB. 2KEHIIMHBI HEOOXOOUMBI MAPTHIM
W KaK aKTHBHBIE YJICHBI, U KaK dJiekTopar [[IBemosa 2016: 23]. OmHako Bce elle CyIIeCTBYHOT Oapbephl,
KOTOpbIE MPEMSITCTBYIOT NOJHOLEHHOMY YUaCTHIO XKEHIUMH. KyiroueBble NOCThl, KaK MPaBUJIO, 3aHUMAIOT
MYXKYHHBI, 2 HHTEPECHl XKEHIIUH HE YUUTBIBAOTCS. MHOrOUNCJIEHHbIE UCCJIEAOBAHHUS MOKa3bIBAIOT, YTO
JKEHIUHBI UMEIOT OO0JIbIe MPEmsTCTBUH OIS CITyX)KeOHOro pocra, uemM myxumHbsl [bermac 2000: 93].
OCHOBHBIE TPEISITCTBHST OOBSICHSIOTCS JIMIICHAEM JKCHINMH OOCTyma K HHMOPMAIWH W OTHOIIECHHEM
OKPY2KAIOLIUX, OCHOBAHHOM Ha CKENTHLU3ME M JKEJIAHUU BUIETb B POJIM PYKOBOOUTEJIS MY KUYHHY.

Io cocrosinuro Ha 1 centssOpst 2022 r. B PecnyOsike benapych 3apeructpupoBaHo 15 HOJIUTHYECKUX
napruii. Cpeau JuaepoB napTuil XKeHuH HeT. CTOUT OTMETHTD, YTO He BCEe MAapTHU UMEIOT O(DHUIHAIbHbIE
CaiiThl, B CBSI3M C 3THM aHaJIM3 MPEACTABJICHHOCTH XEHIIMH B amnnaparax MapTuil 3aTpyaHeH.

B JlubepasibHo-neMokparuveckoit maptuu (JIAII) 3amectuTesisiMu Jimaepa HapTHU SIBJISIIOTCS OOHA
JKEHILMHA ¥ O[WH MY KUYHHA; CPEIU NpeacenaTesieil pernoHaIbHbIX OTAEJICHHI TPH KEHUIUHBI U 14 My KYHH;
B [laptuu «besnopycckuii Hapomnbiit MDpont» (BH®D) cpeau mpeacemaresieii 0O0JIACTHBIX KOMHTETOB
JKEHIIMH HeT, pallOHHbIX KOMUTETOB - MATh XEHIMH U 39 MyxXuuH; B PecnyO/IMKaHCKOIl mapTuu Tpyna
n cnpasensmBoctu (PIITC) 3amecturesp mpeacengaresisi MapTudl MYyKYHMHA, CPEOu PYKOBOAUTEJIEHl
00JIACTHBIX OpraHHM3alyii OMHA JKEHIMHA, MSATh MYK4uH; B besiopycckoit maptun jieBbix «CrpaBeaBbIil
MHpP» B COCTaBe MpEe3uANyMa OHA KEHIIWHA U OBOE MYXKUHNH, OFOPO HEHTPAJJIBHOIO KOMHTETA — OHHA
JKeHINMHA W 28 MYXKYHH, B EHTPAJIbHOM KOMHTETE - CeMb JKEHIIMH M 28 MyxXuuH; B OO0bequHEHHOI
rpaxaanckoii naptun (OI'TI) 3amecTuTesn npencenartesist — ABE XKEHIUHBI U ABOEe MYXulH, B [losmmTcone-
T€ ceMb KeHUMH M 15 MyxuuH, B HamuonasbHOM komuteTe 11 XKeHIMH M 26 MyXUWH; B NapTHH
«benapyckasl caupisi-IdMakparblyHas ['pamazga» 3aMecTUTE M Npelcedaresisl OfHa JKEHIIMHA U MSTb
MY>KYHH, Ipy3bsl MapTHU — BOCEMb XKeHIIMH 1 19 MyxuuH; B besapyckaii cauplsi-gaMakparbluHaii nap-
Toli (I'pamama) B cocTaBe mpe3uauyMa [OBE KEHLIMHbl U OBO€ MYXKYHH, B LEHTPAJIbHOM KOMUTETE -
17 XeHIIMH 1 26 MyXKUHWH; B LEHTPaJIbHbIX opraHax KommyHuncruueckoii naptuu besapycu XeHIUUH HET.

Kak npaBuJio, B MpOrpaMMHBIX AOKYMEHTaX MOJMTUYECKUE MAPTHU TOBOPST O PABEHCTBE B LEJIOM,
O OOCTHKEHUM T€HIEPHOTrO paBEeHCTBa 3a4BJIAOT besiopycckasd nmaprust «3esenblie», OI'TI, benapyckas
caubls/l-gdMakpaTbluHag napTbid (I'pamapa); o npaBax xenHmuH - PIITC, benapyckas caublisi-
maMakpatbiyHast napteist (I'pamana). Yaiie Bcero nesibio SIBJISIETCS 3alllUTa COLUAIbHO-IKOHOMUYECKHX,
TPYAOBBIX M CEMEIHBIX MPaB U HHTEPECOB >KEHILMH.

CTouT OTMETUTDb, UTO B LIEJIOM MAPTUH UMEIOT BO3MOXKHOCTB AJISI Pa3BUTHS MOTEHLHAJIA >KEHIIUH,
NPHOOPETEHHS IMH HABBIKOB MOJTATHUECKON AESITCTbHOCTH.

[MapTuiiHast mpencTaBUTETHPHOCTD KEHIIMH-MApJIAMEHTAPHEB TaKKe HeBeJmKa'”,

HauGosiee 3HaYMMBbIMH OOLIECTBEHHBIMH OObennHEHHsIMH B PecnyOsmke benapych sBistoTcs
npoccoro3pl. Ha ceropgnsiunmii nenp (Dexepauust npodcoro3oB besapycu HacuuThiBaeT Oesiee 4 MJIH
4yeJIOBEeK, OHa OObemuHseT 15 oTpaciieBbIX MPO@COI30B, IIECTh O0OJACTHBIX M MHHCKOE TOPOICKOe
obObequHeHne MpodCor30B, a Takxke 137 pafloHHBIX, FOPONCKHX O0bEIUHEHHI PO COr030B!,

CornacHo 3akony Pecnyosnkn benapych «O npodeccHoHaIbHBIX COFO3aXx» MPOCOI03bl UMEIOT Mpa-
BO Ha ydJacTHe B pa3paboTKe M peasm3alui CONNaIbHO-IKOHOMUYECKON MOJIMTHKH rOCYIapcTBa M TAKAM
00pa30oM yd4acTBOBaTb U B pa3paboTKe I'eHAepHOil MOJMTUKU (B YaCTHOCTH, B 00JIACTH peasT3alin
U 3alUUThl TPYHOBBIX MpaB). IIpodcoro3bl MMEIOT NPaBO NPOBOAUTH MOHUTOPUHI 3aHSTOCTHU, MPOBEPATH
coOJTIONeHNne 3aKOHONATEJsIbCTBA O TPyHde, 00 OXpaHe TPyda, BHINOJIHEHHE KOJIJICKTUBHBIX JOTOBOPOB,
COOJTIONEHNE COLNATbHO-OKOHOMUYECKHX MPAB TPYISIIHXCSI.

OmHuM U3 KJIFOYEBBIX HampaBJsieHuil aearesibHoct (Depepaunu npodpcoro3oB besnapycn mo 3amute
NIpaB M HHTEPECOB TPYOSILIUXCS SIBJSETCS COLUMAJIbHOE MapTHEPCTBO (B3aMMOMEHCTBHE OPraHOB
rOCYJapCTBEHHOr'O YINpaBJIeHUs], OObEAUHEHUII HaHUMaTeJiell, NpodecCHOHAJIbHBIX CO030B). CoriacHo
Konctutyunn Pecnydsmiku besapych npodcoro3bl He 00J1agatoT NpaBoOM 3aKOHONATEJIbHON MHUIUATUBBI,
OIHAKO BIIPaB€ BHOCUTH B YCTAHOBJIEHHOM MOPSIJIKE B OpraHbl FOCYIapPCTBEHHOI'O yIpaBJIEHUs MPEAJI0XKe-
HUST O MPUHSTHH, H3MEHEHNH UJTH OTMEHE aKTOB 3aKOHOAaTeJIbcTBa PecnyOsmkn besapyck mo TpynoBbIM

10 [lenrpasipHast u3buparesibHast komuccusi Pecnyoiukn besapycs // URL: http://rec.gov.by/sites/default/files/pdf/
Archive-Elections-PPNS3-Itogi2.pdf (nara oGpamenus: 11.09.2022).

" Ocdpumasnbhas ungopmauus: caiit Mepepauun npodcoro3o besnapycn // URL: https://fpb.1prof.by/oficialnaya-
informaciya/ (nara odparuenus: 11.09.2022).
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M COIMaJIbHO-d9KOHOMHYecKiM BompocaM. CortacHo Pernmamenty CoBeta munuctpoB Pecrnydsmku besa-
PyCb MPOEKThI MOCTAHOBJICHUII MO BOMPOCAM, 3aTParuBaOLIUM TPYAOBbIE U COLUAIbHO-IKOHOMHUECKUE
npaBa 1 MHTEPECHI I'pazk IaH, JOJIKHbI HanpaBJsiAThes B Menepauuto npodcor30B besapycn 1151 BHeceHus
BO3MOXKHBIX 3aMmeuaHuil u mpensioxenuil. IIpn BHecenun mpoexTa B CoBeT MHUHHCTPOB PecmyOsuku
besnapych Kk HeMy npuJiaraercs nHOopMaLus 0 pe3y/ibTaTax ero paccmorpenus Menepauueit npodcoro30B
benapycu.

HopmarusHble npaBoOBble aKTbl, KOTOpPbIE KACAOTCS TPYIOBbIX U COLMAJIbHO-DKOHOMUYECKUX IMpaB
rpaxjaH, NPUHUMAIOTCS MOCJIe MNPEeABApPUTEIbBHOTO YBEIOMJICHHSI COOTBETCTBYIOLIEIO OTPACJIEBOTO
npodcoro3a (o0benuHennii mpodcor30B). [IpencraBuresin mMpodCO3HBIX OpraHU3alyii, BXOASIINX
B DI1b, BKJIHOUYEHBI B cocTaB HalloHaIbHOrO cOBETA MO TPYAOBLIM U COLMAJILHBIM BOIPOCAM, B KOJIJIETHH
MUHUCTEPCTB M BEAOMCTB.

INostoXxuTeIbHOI TeHAeHUueil SIBJISeTCsl BO3pacTaHUE ydacTus HNpoCcor30B B pa3padOTKe HOP-
MAaTUBHBIX NMpaBOBbIX akTOB. B 2015-2020 rr. MIIb paccmoTtpesia n BHecC1a penJIOXKeHUsT B 0oJiee ueM
600 npoekTOB HOPMATHBHBIX NPaBOBbIX aKTOB. B 2019 r. HanmoHabHBII MPOUEHTpP BOEPBbIE BHICTYIUT
OHUM W3 pa3pabOTUYNKOB 3aKOHOMPOEKTA Mo u3MeHeHnto TpymoBoro xomekca. Demgepanust npodcor30B
BHecs1a Oosiee 40 mpensioxenuit mo usmeneHutro 30 crareil. Takoe COTPyAHHUECTBO HPOMCOIO30B U
3aKOHOIATEJIbHOr0 OpraHa OymeT CIOCOOCTBOBATH Pa3BHTHIO H COBEPIICHCTBOBAHHUIO MapJIaMEeHTApHU3MA.

B suBape 2020 r. mo mnunumatuse Depmepauun npodcoro3oB npuHAT Yka3 Ilpesumenta Pb NO 15,
Kacaroumiicss Ha3HAUSHUS] MEeHCHil 32 OcoOble yCJIOBHS Tpyda. TaKKe pemIeHbl BOMPOCHI NEHCHOHHOTO
oOecnevyeHust MaTepeil ¢ 4eTbIpbMsI AeTbMH (B TPYIOBOIl CTaX ceifuac HACUUTBHIBAETCS BPEMsl yXoda 3a
BCEMH YETBIPBMSI IETbMH, a HE TPeMs, KaK ObLJIO paHee, TaKXKe UM CHHXKeH 10 10 JieT cTpaxoBoii cTax
JUTSI HAUKCJIEHUS] TPYAOBOIl EHCHH).

CormnacHo Ilporpamme pestesnproctn MDepepaunu npodcoro3oB bemapycn na 2020-2025 rr. omHoii
u3 3aaau gesitesbHocTH DI sIB/IsIeTCSl aHA M3 COLMAIbHO-IKOHOMUYECKOrO MOJIOXKEHUsT pabOTarOILIX
MYZKYNH U JKCHILIHH 10 YPOBHIO 3apabOTHOI MJIaThl, YCJIOBUSM TpPyaa, (pOpMaM 3aHITOCTH, COOJTIONECHUIO
roCydapCTBEHHbIX COLUAJIbHBIX TapaHTHHl, BHECEHUIO MPEAJIOXKEHUil MO COOJIIONEHUIO TIEHOEPHOro
paBeHCTBa.

Meprb! 0 noAfaepXKKe KEHIIUH, 3allUTe HX MpaB HOCST KOMILJIEKCHBI XapakTep. DTO yCTpaHEHHE
OapbepoB TpW MpHeMe Ha padoTy, MPOABHMXKEHHH MO CJyXkOe, omjare Tpyda, a TakK>Ke CO3[daHue
JIONOJTHUTEJIbHBIX BO3MOXKHOCTEIl J1s1 pa3BUTUS JIMUHOCTHOI'O MOTEHLHAJIA.

CTONT OTMETHTB, YTO CpPEAHM PYKOBOOHUTEsICHl OOJIACTHBIX OOBEOMHEHMH MPOdCOI030B KEHIIHH
HET, OJHAKO CpPEeAu PYKOBOAMUTEJEHl pallOHHBIX U TOPOACKUX OObEAMHEHMIl >KEHLIUHBbI MpeodsIafatoT:
65,5 % xenmmH u 34,5 % myxund. Cpequ pyKOBOOHWTEJICH OTPaCJIeBBIX NMPOCOI30B MIECTh JKEHIINH
U I€BSITb MY2KUHH.

C onHOii CTOpPOHBI, BBIABUrasl KaHAUOATYpbl Ha PYKOBOMSILME MOCTbI, MPO@COI3bl UCXOOAT U3
Konnenuuu xagposoit nosutuku AIIB, HO ¢ Apyroit — *UMEHHO PO COLO3bI MOT'YT OKa3aTh CYILIECTBEHHOE
BJIMSIHUE HA NMPOABMKEHHUE XKEHIIUH B PYKOBOACTBO.

B ammapare oTpacsieBbIX NpOdCOH030B B OOJIBLIMHCTBE CJIy4YaeB JKEHIIUHBI SIBJISIFOTCSI [VIABHBIMU
Oyxranrepamu (102 XXeHIIUHBI, OQUH MYXKUHNHA), PYKOBOTUTEJISIMHU OTIAESJIOB COLHATbHO-IKOHOMUYECKOI
padotnl (39 xkeHumH / 12 MyX4uH), IVIaBHBIMH NPaBOBbIMH HHCIEKTOpamMu Tpyaa (50 eHuwH /
37 MyXuHMH), B TO BpeMs KaK IVIaBHBIMH TEXHHUYECKHMH HHCIEKTOpPaMH Tpyda HPEeUMYLIECTBEHHO
SIBJISIFOTCSI MY2KUUHBI (26 XXEHIIUH / 58 MyX4KH).

Crout oTMeTHTb, 4TO bestopycckum mpodcoro30M pabOTHUKOB XMMHYECKOW, TOPHOil U HedTsIHOM
oTpacJieil NpOMBIIIJIEHHOCTH NMpuHATa KoHuenmus reHaepHoil nosmTHky, a bestopycckum mpodcoro3zom
padoOTHHUKOB CBs3H co3maH CoBeT Mo paboTe Cpemy JKEHIIWH, IEJIbI0 AeSITEJIbHOCTH KOTOPOTrO SIBJISIETCS
yCUJIEHUE COLMAJIbHOI 3alMIEHHOCTH JKEHILUHMH, OOeCnevYeHHe HX MNpaB M CBOOOM, YHOBJIETBOPEHHE
Npo(PECCHOHAIBHBIX U JIFOOUTEJIbCKHX HHTEPECOB, YKPEIJICHIST CEMbH, OXpPaHbl MAaTEPHHCTBA H IETCTBA,
BOBJICUEHHS! XKEHIIUH B OOLLECTBEHHYIO AESITEJIbHOCTD.

Takum oOpa3oM, 3aIMIIasl COUUAIbHO-DKOHOMHUYECKHE W TPYHOBBIE NMpaBa M MHTEPECHI TPYHSILIUXCS
U SBJISISICh HAMOOJIee MHOTOUYHCJICHHOI 001LecTBeHHOI opranu3anueii, Menepanus npodcoro3oB benapycu
yepe3 ydyacTue B 3aKOHOTBOPUECKOI AESTEJIbHOCTH MMEeT BO3MOXKHOCTb BJIMSIHUS Ha (popMupoBaHue
reHEPHOI MOJINTUKY U 3alIUTY COLHUAJIBHO-3KOHOMHUYECKUX U TPYIOBBIX MPAB U UHTEPECOB JKEHILNH.
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Ha ceromusimuHmii neHb UMEHHO y NMPO@COI30B €CThb YCJIOBUSI [JIsl PacIUMpPEHHsl YYacTHsl KEHIIUH
B COLMAJIbHO-NOJIMTHYECKOil Xu3Hu. [IpodcorozaM HEoOXOOMMO OOecrneuynBaTbh paBHbIE BO3MOXKHOCTH
IUTST JKEHIMH ¥ MYZKYMH [JIS1 pa3BUTHSI HABBIKOB, KOTOPbIe HEOOXOMMMBI [IJISI YCHEIIHBIX OOIIECTBEHHBIX
nesatesieil. CpencTBOM [JU1s1 OCTUXKEHUS JTOi e SIBJISIeTCS 003aTeJIbHOE MPEAOCTABICHNE KEeHILIMHAM
1 MYKUYHHAM BO3MOXKHOCTH 3aHAMATh OTBETCTBEHHBIC MOCTBHI B OPraHU3aliN U OBITh NMPEICTaBJICHHBIMA
B OpraHax, MPHHUMAOIIUX PELICHHS.

OmHIM W3 HMHCTHTYTOB T'pa’kKOAHCKOro odmiecTBa sBistercs besopycckmilt coro3 keHmmH. JlanHast
OOLLIECTBEHHAsl OpraHu3aldsl UMeeT OTHEJIEHHS BO BCEX PErnOHaX CTPaHbl, HAMpaBJIsieT YCHJIUS Ha
coneficTBAE aKTHBHOMY YUACTHIO JKEHIIMH B YIIPABJICHHH I'OCYIaPCTBOM, OOECIICUEHUIO TOCTOIHOI paboTHl,
YJIYUIIEHHIO UX OJIArOCOCTOSIHUSI M 3I0POBbS, MOJYUEHHIO KAYeCTBEHHOro 00pa30BaHUs, OOECHEeUEHHIO
300pOBOro0 00pa3a JKW3HU, MPOHOBOJIBCTBEHHOI OE30MaCHOCTH, COXPAHEHHIO JKOCHCTEM, COKPALICHHIO
Bcex popM Hacususl, 0OECIeUeHNI0 IeHAEPHOr0 paBEHCTBA.

besiopycckuii coro3 XKeHIIMH Cpeay HampaBJieHWil cBoeil aesTesibHOCTH B 2021-2025 rr. BbIOessieT
COZEHCTBUE MOBBILIEHHIO COLMAJIBHOIO CTAaTyca KEHIUMH B OOLIECTBE, MX YYaCTHK) B IKOHOMHUYECKOII,
COIMAJIbHONH M TMOJIMTHYECKOIl AESITEJIbHOCTH I'OCYIapCcTBa; ydacTHE JKCHIIWH B NPOBEICHHH BBIOOPOB
B OpraHbl NPeaCTABUTEJIbHON BJIACTH, OKa3aHHE CONEICTBUS B BBIABHXKEHHH CBOMX UJICHOB B MECTHbBIE
Cogetsl genmyTaToB 1 [lapsamenT, n30nparesbHbIe KOMUCCHH, OCYIIECTBJICHHE HAOTIOIEHNST 32 BEIOOPAMH;
yJyacTiue B pa3padOTKe M peasiM3alud 3aKOHONATEJIbCTBA, TapaHTHPYIOLIEro T'eHOEpPHOE PaBEHCTBO
B pa3J/IMUHbIX chepax KU3HEAEATEIbHOCTH, yUacTue B F€HAEPHOIl dKCIIEPTU3€ NPOEKTOB 3aKOHOIPOEKTOB
u 1p. Ha ceromusimnmii neHb OOJIBIIMHCTBO KeHLMH aenytaToB [lasarsl npeacrasuresieilt HaumoxnasabHOro
coOpanust Pecniyosinkn besapych siByisieTcs mpencTaBuTeIsiMu besiopyccKoro coro3a XKeHIIUH.

B coorBerctBun ¢ KJIA2K rocymapcrBa-yyaCTHUKHM OOJIKHBI COOEHICTBOBATh HA3HAUEHUIO JKEHILUH
Ha PYKOBOMSILME MOCTbI, KOHCYJIbTUPOBATBCS € I'PYyINaMH, KOTOPblE NPEACTaBJ/ISIOT UHTEPECH! KEHILUH,
U YUUTBIBaTh UX peKOMEHOAlMu. B CBS3M ¢ 9TUM mpH pa3padoTKe 3aKOHOAATEIbCTBA, 3aTParhHBarOLIEro
BOIIPOCHI T€HAEPHOTO PABEHCTBA, OBLIIO OBI LEJIECOO0Pa3HO CO3MaTh KOHCY/TbTATHBHBIC I'PYIIIBI B COCTaBE
npencraBuTesieil besiopycckoro coro3a XKeHIUMH M MpOoUJIbHBIX Mpodcoro30B. s obecneueHus ad-
(EKTUBHOCTH KOHCYJIbTAIM{l HEOOXOOMMO COOJIIOHATh CJICOYIOUIHE YCJIOBHS: CBOCBPEMEHHOE
npenocraBJieHne MHMOPMALKH; YCTAHOBJIEHHE YETKUX CPOKOB [JIS1 OOCYXKIAEHUS MpoOJieM U BBIPaOOTKH
peKOMeHJaluil; co3daHue MeXaHu3Ma, uepe3 KOTOpbIi Jiiua, NPUHMMAKOUIME PEeLIeHus, AOJIKHbI
NPefoCTaBUTh OT3bIBBI 00 UTOraX KOHCYJIbTALMil U 4eTKOe OOOCHOBAHME MPUHSTHIX HJIM OTKJIOHEHHBIX
NPEJIOKEHNN C YCTAaHOBJICHHEM KOHKPETHBIX CPOKOB; O0SI3aTEJIbHBIIl yUeT BHECEHHBIX MPEIJTOKCHHUI
1 KOMMYHHKALUA MO pa3padoTKe AaIbHEHIINX OeiCTBHil.

Kak cneuncuyecknii nosuTuyecKuii MHCTUTYT, MapJIaMEHTapu3M CO3HA€T YCJIOBUS [OJIsS Pa3BUTHS
MECTHOIO CaMOyINpaBJieHus. BaXHOCTb pPOJIM OPraHoOB MECTHOTO CaMOYINpaBJIeHHS OO0YCJIOBJIEHA
ero HaINOJIUTHUECKHM XapaKTepoM, TaK KaK B OTJIMUHE OT MOJIMTHUECKUX MApPTHIl U OOIIECTBEHHBIX
OpraHu3anyii, KOTOpble OTPa’KalrT HHTEPEChl OTOEJIbHBIX COLUAJIbHBIX TPYMNM, NAHHbIE CTPYKTYpHI
OOBEMMHSIOT Bce HacesieHne aanHoii Teppuropun. CortacHo cr. 121 Koncrurynun Pecnyosimku benapych
BBIOOPHBIM OpPraHaM MECTHOTO YNPAaBJIEHUS U CaMOYIPaBJIEHUS MPEAOCTaBJIEHO MPABO CAMOCTOSITEJIBHO
peuaTtb BONPOCHI YTBEPKAEHUS NMPOrpaMM JKOHOMMUYECKOIO M COLHMAJIbHOTO pa3BUTHS, MECTHBIX
OIOMI2KETOB U OTUETOB 00 UX UCMOJIHEHHUH, YCTAHOBJIEHUSI MECTHBIX HAJIOTOB M COOPOB, a TaKKe Ha3HAYaTh
MeCTHbIE pehepeHayMbI.

YnesibHBI BeC XKEHLINH-AeNyTaTOB MeCTHbIX COBETOB 3HAUUTEJIbHO OOJIbILIE, YEM Cpedy AeMyTaToB
[Tanarsl npeacraBureseit HaunonaspHoro coopanns Pecnydsmku besapych, mpuyeM Ha perdioHaJIbHOM
YPOBHE UX KOJIMYECTBO PACTET: CPEAH AEMyTATOB MECTHBIX COBETOB 24-Ir0 CO3bIBA JKEHIUUHBI COCTABJISIIH
44,41 %, 25-ro co3biBa — 45,7 %, 26-ro co3biBa - 45,5 %, 27-ro co3piBa - 46,3 %, a 28-ro co3biBa -
48,2 %",

Ipn o61acTHEIX 1 MUHCKOM TOPOICKOM HCIOJTHUTEJTBHBIX KOMUTETaX CO3AaHbl KCIIEPTHBIE IPYIIIHI IO
peasin3aluy reHAepHoil MOJIMTHKY, HO UX padoTa OrpaHMUYMBAETCS peasin3alueil IPUHATHIX HOPMATUBHBIX
npaBoBbIX akTOB. [lommepxuBasg muenue (D. M. XpamuoBoii, cpeau 3aaad pa3BUTUS PETHOHAJILHOTO
YPOBHSI MOXHO Ha3BaTb Pa3BUTHE MOTEHIHMAJIa JKCHEPTHBIX padoOuuX rpynm, B 00J1aCTH MHULUUPOBAHUS

2 Cgenmenust 0 cocraBe u30paHHbIX AenyTatoB MecTHbix CoseroB nemyrtaroB // URL: https://rec.gov.by/uploads/
folderForLinks/elections-ms-form26-53.pdf (nara oopawmenus: 13.06.2022).
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pa3padOTKHU U COBEPIICHCTBOBAHUS A IMIHHUCTPATHBHBIX, IPABOBBIX, YIIPABJICHUYCCKIX OCHOB MAapPTHEPCTBA
C MHCTUTYTaMHU TOCYJApPCTBEHHON BJIACTU M CTPYKTypaMu TI'pa’kKHaHCKOro oOliecTBa; (popMHupoBaHHE
COBPEMEHHOI TE€HAEPHON KYJIbTYpbl PYKOBOOUTEJIEH, UX 3aMECTUTEJEH M CHEeUUAJIMCTOB MECTHBIX
OpraHoOB yMpaBJICHUS Yepe3 CUCTEMY MOBBILLIEHUS KBaM(UKALUH 1 TEPENOArOTOBKY KaAPOB; MOATOTOBKY
CMeUaJIMCTOB B 00JIaCTH TeHACPHOI dKCMEepTH3bl 3aKoHOomaTesibeTa [ Xpamuosa 2018: 337-338].

[lepcnekTHBHBIM HampaBJIeHHMEM B MPOOBUKEHHH HIEil TeHAEpHOro PaBEHCTBA SIBJISIETCS pa3BUTHE
MOJIOAEKHOTO MapJlaMeHTaphu3Ma, KOTOPBI MPEACTaBJISIET CO0OH CHCTEMy NpPEACTaBHTEIbCTBA
NpaB M 3aKOHHBIX MHTEPECOB MOJIOOEXKHU KaK OCOOOil COLMAJIbHOI T'PYMNbl, OCHOBAHHON Ha CO30aHHU
1 (YHKLUMOHUPOBAHUN MpPHM OpraHax TOCYIAapCTBEHHOIl BJIACTH WJIM B YCTAHOBJIEHHOM HMH TOPSIKE
CIeLuaIbHOi OOLIECTBEHHON KOHCYJIbTaTHBHO-COBEIIATEJIBHON CTPYKTYPbl MOJIOOEKH — MOJIOOEKHOTrO
mapjlaMeHTa, a TaKXe HHBIX OOIIECTBEHHBIX HHCTUTYTOB YYacTHS MOJIONBIX TIpaXHOaH B IKU3HH
rocyaapctBa [Tymypos 2013: 35]. MoJionexxHoe ydyacTue SIBJSETCS BaXKHBIM aCHEKTOM OOIIECTBEHHO-
MOJINTUYECKOH JKH3HM, OHO MO3BOJISICT MOJIYYUTh OMBIT OHAJIOTa MEXAY Pa3JIMUHBIMU CyOBEKTaMH
rpaXJaHCKOro OOLIECTBa, CO3aeT BO3MOXKHOCTHU AJIS MPUHSATUS MOJIOOBIMHU JIFOAbMHU OTBETCTBEHHOCTH
3a pa3BUTHE rocymapcTsa u odmectna [[lactyxosa 2010: 159].

MousionexHepiii mapjameHT Pecnyosmnku benapyces cozgan npu CoBete Pecnyosimku HaumonaspHOro
coopanust Pecnyosimku bBenapyce B mrosie 2020 r. ILlesibio ero OesiTeIbHOCTH SIBJISIETCSI COIEUCTBHE
nestesapHocTd HaumonasnbHoro coOpanus Pecnyosuku beslapych B 00J1aCTH  3aKOHOAATEJIBHOTO
peryJIMpoBaHus MpaB M UHTEPECOB MoJjionexu. Takum oOpa3zom, MoJIOmeXHBIIl mapJaMeHT COmeiHCcTByeT
APTHUK YJISILUU NPOOIEM U HHTEPECOB MOJIONEXKHU, PA3BUTUIO MOJIUTUKO-TIPABOBOI KYJIBTYPbI U I'PazkK IaHCKOI
AKTHBHOCTH MOJIOIBIX T'pa’k/1aH, a TaKXKe MPOBOAUTCS MPOCBETUTEIbCKAs padoTa B 00J1aCTH TeHACPHBIX
3HaHUil, COOTBETCTBYIOLINX MPOBOANMOIl TOCYIapCTBEHHOI MOJIMTHKE. MoJIoneXHbIe NapJIaMeHThbl — 3TO
MOJIe U BBISIBJICHHS JIHACPOB, MHTEPECYIOMIMXCS OOIIECTBEHHO-MOJNTHUYECKOI IeSITeTbHOCTBIO, OHH
JAIOT BO3MOXKHOCTD [JISI CO30AHHS pe3epBa MOArOTOBJIEHHBIX CHELUAJIMCTOB, KaK AJ1S PErHOHOB, Tak
U rocymapcTBa B LeJIOM. B coctaBe mepBoro co3bsiBa MoJjiofeXHOro mapJyiameHtra Pecnyosmiku bea-
pych (2020-2022 rr.) HaGJ/rOmasICcsl TeHAEPHBIl MApUTET, Ha CErofHSLIHMIl AeHb MpeolJiafaloT AeBYLI-
ku - 58,6 %. Tem He MeHee B pyKOBOACTBE MOJIONEKHOTO MapIaMeHTa IEBYIIEK HET, M OHU BO3IJIABJISIOT
Tpu Komuccuu u3 10.

BoiBoapl. Vcxons M3 BbILIEN3JI0KEHHOIO, MOXHO CHOE€JIaTh BBIBOA O TOM, YTO HapJaMEHTapu3M
UrpaeT BaXHYIO POJIb B OTCTaWBaHHU TeHAepHOro paBeHcTBa. B koHue 80-x rr. XX B. HOPBEXCKUM
MOJIUTOJIOrOM XeJsTbroii XepHec ObIJI0 0O0CHOBAHO MOHSTHE «T'OCYIAPCTBO, APYKECTBEHHOE XKEHIIMHAM»,
OHA OTMeyYaJia, YTO BBICOKHIl YPOBEHb NPENCTABUTEJIbCTBA XKEHIUMH B OpPraHax BJIACTH MO3BOJIIET UM
TpaHcOPMUPOBATh COLUAJIBHYIO MOJIMTHKY TOCYIapCTBAa M BHEOPSTb MEpbl MO MONACPXKKE KEHIIMH.
@®. Tl'apourep u M. Jleiienap cBsI3ajM NOHSATUE «TOCYAApPCTBO, APYXKECTBEHHOE XKEHIIUHAM» C TaKUM
SIBJICHHEM, KaK KyJbTypa paBEHCTBa, T. €. CTPEMJICHHE IOCygapcTBa H OOLIecTBa K pa3padoTke
U peasin3alui Mep, HalpaBJIeHHbIX Ha JOCTHXKEHHE PABHOTO pacrpeaesieHuss 9KOHOMHUUECKHX, COLUATbHBIX
U TIOJIITHYECKUX PECYPCOB MEXy MYXKUMHAMU U XeHumHaMmu» [ [apounep, Jleitenap 2000: 95].

KynpTypa paBeHCTBa HampsiMyr0 CBSI3aHA C TEMH LIaraMu, KOTOpble NPEANPHHUMAIOTCH [JIs
YBEJIMUEHHUSI MPEACTABUTE/IbCTBA JKEHIUMH B COCTaBe MNapJlaMeHTa, NpaBUTEJIbCTBA M HHCTHUTYTOB
rpaXxJaHcKoro oouecTBa. be3 3auHTepecoBaHHOIl 3aKOHOOATEJIbHOI BJIACTH padOTa B 3TOM HanpaBJICHUH
MOXET 3aMEIJINTBCSI U MCUYE3HYTh C MoBecTKH OHs. [ToBbieHne a¢pheKTHBHOCTH pabOTHI MapJIaMeHTa
Ha BCEX CTaAUSAX MPUHSTHS PELICHHIl BO MHOIOM 3aBHUCHT OT MPOOBUIKEHUS KEHLIMH B OpPraHbl BJIACTH
W TIPUHSATHS MEpP MO AOCTHXKEHHIO T€HIEPHOro mapureTa. [JIsi TOro 4rodbl rapaHTHPOBATH COXpPAHEHHE
IeHJEPHBIX HHULMATUB B 3aKOHOOATEJIBHBIX U MPABUTEIbCTBEHHBIX MOBECTKAX AHS, & TaKKe 00eCneunBaTh
PacCIIMpPEHHYO MOTOTYETHOCTD U PO3PAUHOCTh B 9TOM OTHOLIeHHH, Pecrydsmke benapych nesiecoodpasHo
YCUJIUTH POJib MapJIaMEHTa B OTHOLUEHHWH PAa3BUTHSI T€HAEPHOrO0 PaBEHCTBA, PACCMOTPETH BO3MOXKHOCTD
ydeTa TeHOCPHBIX (DaKTOPOB NpH Pa3padOTKe M peam3aluil OOLIErOCYTapCTBEHHBIX H OTPACJIEBBIX
NJIaHOB U mporpamMM. Heodxoaumo paciunputs B3aumoneiictsue [lanarsl npencraButesieit HaumoHnasibHOro
cobpannst Pecniybsmku Besapych ¢ TaKuME MHCTUTYTaMHU T'paXkHaHCKOTO OOLIECTBa, KaK MPOCOIO3H,
besopycckmii coro3 KeHUMH, MOJIONEXHbI NapJIaMeHT, O MPONBUIKEHUS M 3alUUThl MPaB KEHLIUH
BO BCEX cdpepax, BCECTOPOHHETO yueTa T'eHIEPHON MpoOJIeMaTuKH, MPOMaraabl TeHISPHOrO PaBEHCTBA
UCXOAs U3 Tpaauluii 0eJIOPYCCKOro Hapoaa.
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The article considers some features of legal regulation of participation of a prosecutor in consideration
of cases on administrative offenses in arbitration courts, presents the main directions of improvement
of legislation regulating the participation of a prosecutor in this area. The research methodology
includes general scientific methods of cognition — materialistic and dialitic, method of analysis and
synthesis, special legal method — formal-legal method. The analysis of practice and theory of participation
of a prosecutor in consideration of cases on administrative offenses in arbitration courts has been
carried out. It is proposed to recognize, taking into account the existing practice, the existing mechanism
of participation of a prosecutor in consideration of cases on administrative offenses in arbitration courts
as having shortcomings, to make advisory adjustments to the legislation.
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HEKOTOPBIE HAITPABJIEHMSI YCOBEPILIEHCTBOBAHWI
3AKOHOIATEJIBCTBA I1O YHACTUIO ITPOKYPOPA
B PACCMOTPEHWM OEJI O ITPMBJIEUEHUN
K ADIMVHVUCTPATVBHOWM OTBETCTBEHHOCTM
B APBUTPAJKHBIX CYJAX

JI. C. AHKYIMHOBA
Kpvimekuii opuduneckuit uncmumym (¢puiuan)
Vuubepcumema npoxypamyps: Poccutickon Dedepayuu
ORCID ID: 0000-0002-4712-3118

B cmamve paccmompersl HeKOmMOpbie 0CODEHHOCHU NPABOBOCO PeSYJIUPOBAHUS. YUACMUS NPOKYPOPA
8 paccmomperuy 0esi 00 AOMUHUCTPAMUGHBIX NPABOHAPYUMEHUSIX 6 APOUMPAIKHBIX CYOAX, NPEOCMABIICHb
OCHOBHbIE HANPAGJIEHUS YCOBEPUEHCBOBAHUS 3AKOHOOAMEIbCMBA, PecYUPYIoujeco yuacmue npoKypo-
pa 8 OanHoli chepe. Memodosioeus uccaed08anus GKaoudaem oOueHayuHbvle Memoobl NO3HAHUS —
MAMePUATUCIUUECKUT] U OUATIUMUHECKUN, MemoO aHAJIU3A U CUHMEe3d, CReYUAIbHbI NPAGOGOH MEMOo0 —
@opmanvro-ropudouueckuti memod. Ilposeden ananus npakmuku u meopuu Y4acmusi NpoKypopa
8 paccmomperuy 0esi 00 AOMUHUCPAMUSHBIX NPAGOHAPYUWEHUSIX 8 apOumpaxnuix cyoax. Ilpednaeaemcs
NPU3HAMb € YUEMOM CJIOKUGULETCS NPAKMUKU CYUWEeCMBYIOWULL MeXAHU3M YUACMUs NpoKypopa
8 paccmompenuu 0esi 00 AOMUHUCHIPAMUBHBIX NPAGOHAPYMMEHUSIX 8 APOUMPAKHBIX CYOAX UMEIOUUM
HedoCmamku, GHECIU COOMBEMCMBYIOWUE KOPPEKMUPOBKU 8 3AKOHOOAMEIbCMGO.

Knroueawie cnosa: apoumpaxnubiii cyo, npoKypop, AOMUHUCIPAIMUGHASL OTNEEMCMBEHHOCHIb, YUACTUE
npoKyYpopa 6 cyoe, Rpou3800CmMa0 no 0eiam 00 AOMUHUCTPAMUGHBIX NPAGOHADYUEHU X

Continuous improvement of legislation on administrative offences of legislation, including the
development of the concept of a new Code on Administrative Offences of the Russian Federation, the
adoption of the Federal Law ‘On State Control (Supervision) and Municipal Control in the Russian
Federation’ is proof of the care of the state to form just such a system, which is able to reliably protect
the rights and legitimate interests of participants. Prerequisites for a comprehensive theoretical study
of issues related to the legal regulation of the content and essence of proceedings on cases of administrative
offences have been created. Proceedings on cases of administrative offences include ‘a number
of successively replacing each other stages (stages), characterized by their specific tasks and goals’
[Suponina 2018]. The leading stage of proceedings is the stage of consideration of the case, where the
prosecutor occupies a special place. Participating in the consideration of cases on administrative offences
by courts, the prosecutor pursues the objectives of protecting the rights, freedoms and legitimate interests
of citizens, the interests of the Russian Federation. In order to effectively implement the tasks of prosecution
bodies in proceedings on cases of administrative offences the prosecutor not only issues orders to
initiate proceedings on administrative offences, but also ensures participation in its consideration in court'.

The procedure for the participation of a prosecutor in the consideration of cases on administrative
offences is provided by the Code on Administrative Offences of the Russian Federation (hereinafter -
CAO RF), the Arbitration Procedure Code of the Russian Federation (hereinafter - APC RF), as well
as by Order of the Prosecutor General of the Russian Federation of 19.02.2015 N@ 78 ‘On organization
of work to implement the powers of a prosecutor in proceedings on cases of administrative offences’,
which established that ‘in order to effectively implement by prosecutorial authorities tasks in proceedings
on cases on administrative offences’.

It seems fair to consider the issue of participation of a prosecutor in proceedings on cases of
administrative offences taking into account the form of this participation: in extrajudicial procedure,
in courts of general jurisdiction and arbitration courts, such classification is provided in the work of
A. Yu. Vinokurov [ Vinokurov, Borisov, But et al. 2017].

! Order of the Prosecutor General of Russia from 19.02.2015 No. 78 ‘On the organization of work on the implementation
of the powers of the prosecutor in proceedings on cases of administrative offenses’.
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Participation of a prosecutor in proceedings on cases of administrative offences in arbitration courts
is an important mechanism to ensure the protection of public interests.

To confirm the relevance of the study it is worth to refer to the data of the ADM form ‘Implementation
of the powers of the prosecutor in proceedings on cases of administrative offences’, according to
which in the Russian Federation the number of cases on administrative offences initiated by the prosecutor
and considered in arbitration courts is in 2018 - 8056 cases; in 2019 - 7787 cases; in 2020 - 6144 cases;
in 2021 - 6493 cases; in 2022 - 4874 cases>.

On the Republic of Crimea the arbitration court considered 49 statements in accordance with
Chapter 25 of the APC RF (the same period last year - 26), 43 are satisfied, or 87.8 % (the same period
last year - 25, or 96.2 %), 43 persons are brought to responsibility (the same period last year - 25)
in the form of an administrative penalty - 12 for a total sum of 2193 thousand rubles (the same period
last year - 6 for 470 thousand rubles), warnings - 31 (the same period last year - 19)°.

These topics are subject to active discussion by the scientific community. Elaboration of theoretical
issues and improvement of procedural legislation in this area is a fundamental element and foundation
to ensure effective consideration of cases on administrative offences in arbitration courts.

The issue of participation of a prosecutor in the consideration of cases of administrative offences by
arbitration courts has been covered in the works of A. Yu. Vinokurov [ Vinokurov, Borisov, But et al.
2017], T. I. Otcheskaja [ Otcheskaja 2018], E. A. [Treshheva 2015], T. Ya. Khabrieva [ Lebedev, Khabrieva,
Avtonomov et al. 2019: 320], other scientists.

As a result of the analysis of scientific works and the practice of the prosecutor’s participation in
the consideration of cases of administrative offences in arbitration courts, it becomes obvious that there are
a number of main directions for improving the legal regulation of this area.

1. It is fair to assume that there are grounds for harmonizing the norms of the Tax Code of the Russian
Federation and the Arbitration Procedural Code of the Russian Federation in terms of indicating that there
is no need for the prosecutor to pay court costs.

2. Correction of the content of the norms of the Arbitration Procedural Code of the Russian Federation
in order to prevent the substitution of the law by the resolutions of the Plenum of the Supreme Arbitration
Court of the Russian Federation regarding the indication of the possibility of initiating proceedings on
cases of bringing to administrative responsibility on the basis of a prosecutor’s statement.

3. The need to adjust Chapter 3 of the Arbitration Procedural Code of the Russian Federation within
the framework of regulating the possibility of recusal (self-recusal) of the prosecutor in the arbitration
process is justified.

The participation of the prosecutor in the consideration of cases of administrative offences in
arbitration courts is an important mechanism for ensuring the protection of public interests.

A feature of the consideration of cases on bringing to administrative responsibility in arbitration
courts is its mixed procedural and legal regime. The specified mixed mode combines the general rules of
the claim proceedings (sec. I and II of the APC of the Russian Federation), rules of administrative
proceedings (Chapter 25 of the APC of the Russian Federation), rules of proceedings in cases of
administrative offences (Chapters 28 and 29 of the Administrative Code of the Russian Federation). Thus,
the powers of the prosecutor to participate in cases of administrative offences in arbitration courts, taking
into account Part 1 of Article 202 and Part 1 of Article 207 of the APC of the Russian Federation, since
chap. 25 The APC of the Russian Federation is not otherwise established, are determined in accordance
with the Administrative Code of the Russian Federation. At the same time, in terms of the form (application)
of the appeal, the APC of the Russian Federation takes precedence over the norm of the Administrative
Code of the Russian Federation, since prosecutors apply to the arbitration court with applications, according
to Part 2 of Article 202 of the APC of the Russian Federation. This is explained by the fact that according
to the APC of the Russian Federation of the Russian Federation, the basis for initiating proceedings is

2 Form ADM, approved by Order of the Prosecutor General of the Russian Federation of February 4, 2022 No. 64
‘On approval and implementation of the statistical report” Implementation of the powers of the prosecutor in proceedings
on cases of administrative offenses ‘Section 1 Implementation of the powers of the prosecutor in proceedings on cases
of administrative offenses in 2018, 2019, 2020, 2021, 2022 for the Russian Federation’.

3 Form of the ADM approved by Order of the General Prosecutor’s Office of the Russian Federation of February 4,
2022 No. 64 Section 1 Exercise of the powers of the prosecutor in proceedings on administrative offenses for 2018, 2019,
2020, 2021, 2022 in the Republic of Crimea.
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the filing of an application. When applying to the prosecutor’s court with an application for bringing
a person to administrative responsibility, the prosecutor enjoys the rights and duties of an administrative
body, which are provided for by Chapter 25 and other norms of the APC of the Russian Federation.

According to the Order of the Prosecutor General’s Office of the Russian Federation dated 07.07.2017
No. 473, prosecutors are obliged to consider the participation of prosecutors in the arbitration process
as an effective means of strengthening the rule of law, in addition, there is a duty to ensure the personal
participation of heads of prosecutor’s offices in the consideration of cases of particular importance
by arbitration courts*.

Implementing the requirements contained in Article 202 of the APC of the Russian Federation,
the prosecutor, when drawing up an application for bringing the guilty person to administrative
responsibility, is guided by the provisions of Article 125 of the APC of the Russian Federation, according
to which the application must contain information about the name of the arbitration court and the applicant
(prosecutor), a list of attached documents. In turn, when considering cases of administrative offences,
judges of arbitration courts must proceed from the fact that in the arbitration process, the prosecutor enjoys
the rights and bears the duties of the body, which are provided for by chap. 25 and other norms of
the APC of the Russian Federation’.

Which allows us to conclude that the prosecutor is endowed with the norms of the APC of the Russian
Federation with the rights and obligations of the party in the arbitration process.

At the same time, the issue of payment of state duty by the prosecutor has not been settled. Taking
into account the provisions of Article 333.37 of the Tax Code, the prosecutor does not pay the state
duty, in turn, Article 52 of the APC of the Russian Federation does not provide for the release of
the prosecutor from court costs in the form of payment of the state fee for filing a lawsuit in court.
At the same time, in civil proceedings, such a situation took place and was resolved by the introduction
of Article 89 of the Civil Procedure Code of the Russian Federation, which provides for benefits for
the payment of state duty in accordance with current legislation. It is fair to assume that making
adjustments to art. 52 of the APC of the Russian Federation seems positive, in connection with which it
seems correct to state Part 3 of Article 52 of the APC of the Russian Federation in the following wording:
‘3. The prosecutor who has applied to the arbitration court enjoys procedural rights and bears the procedural
duties of the plaintiff, with the exception of the obligation to pay court costs’.

To date, there is a practice of reimbursement of court costs at the expense of the treasury of the Russian
Federation if, based on the results of consideration by the arbitration court of the prosecutor’s application
for bringing a person to administrative responsibility, a decision was made to refuse to satisfy the relevant
requirements, which is regulated by Part 1 of Article 110 of the APC of the Russian Federation. This is
due to the fact that the prosecutor acts on behalf of the Russian Federation, financial support for the
activities of bodies and institutions of the Prosecutor’s Office of the Russian Federation is an expenditure
obligation of the Russian Federation® (Article 1, Article 52 of the Federal Law ‘On the Prosecutor’s Office
of the Russian Federation’). And here we can talk about the lack of legal regulation at the proper level
of the issue of bringing the prosecutor to disciplinary responsibility, in the case of repeated court decisions
to refuse to satisfy the prosecutor’s application and, accordingly, due to the fact that the costs incurred
by the state in connection with the unfair performance of duties by an employee.

At the same time, by virtue of part 1 of Article 110 of the APC of the Russian Federation, court costs
incurred by persons participating in the case in whose favor the judicial act was adopted are collected
by the arbitration court from the side. At the same time, since, according to articles 1 and 52 of the
Federal Law ‘On the Prosecutor’s Office of the Russian Federation’, the prosecutor acts on behalf of the
Russian Federation, financial support for the activities of the bodies and institutions of the Prosecutor’s
Office of the Russian Federation is an expenditure obligation of the Russian Federation, then if, based on

4 Order of the Prosecutor General’s Office of Russia dated 07.07.2017 No. 473 (ed. dated 19.10.2022) ‘On the Exercise
of Powers by prosecutors in Arbitration Proceedings’, available at: http://www.consultant.ru/document/cons_doc_
LAW_280686 (accessed 10 May 2023).

> Item 15 of the Resolution of the Plenum of the Supreme Arbitration Court of the Russian Federation of 27.01.2003
No. 2. ‘On some issues related to the entry into force of the Code of Administrative Offences of the Russian
Federation’, available at: https://www.consultant.ru/document/cons_doc_LAW_41468 (accessed 10 May 2023).

¢ Federal Law ‘On the Prosecutor’s Office of the Russian Federation’ dated 17.01.1992 No 2202-1, available at: http://
www.consultant.ru/document/cons_doc_LAW_262/ (accessed 10 May 2023).
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the results of consideration by the arbitration court of the prosecutor’s application for bringing a person
to administrative responsibility, a decision is made on refusal to satisfy the relevant claims, court costs
in case are reimbursed at the expense of the Treasury of the Russian Federation. What is the basis for
considering the issue of bringing the prosecutor to disciplinary responsibility, in case the court makes
a decision to refuse to satisfy the prosecutor’s application.

Previously, the APC of the Russian Federation did not provide for the right of the court to recognize
the mandatory participation of the prosecutor in the case. Amendments to Article 52 of the APC of
the Russian Federation dated 07.10.20227, when interpreted literally, allow us to conclude that, at the
initiative of the court, the prosecutor is obliged to enter the arbitration process as a person participating
in the case. In addition, Part 5 of Article 52 of the APC of the Russian Federation gives the prosecutor
the right to enter into the case at any stage of the arbitration process.

The problematic aspect here is the procedure for the prosecutor’s entry into the process. Based on
the latest amendments, in addition to its own initiative to enter into the process, it is possible to involve
the prosecutor by the court to participate in the case, in connection with which it seems fair to provide
in the APC of the Russian Federation notification of the prosecutor about the case in the proceedings of
the arbitration court, in which the prosecutor is involved in the process, followed by a court ruling
following the example of third parties.

At the same time, it should be noted that the legislator determines the sole purpose of the prosecutor’s
entry into the arbitration process - ensuring legality, as indicated by paragraph 7 of the order of the
Prosecutor General’s Office of Russia dated 07.07.2017 No. 4738 Drawing an analogy, the CPC of the
Russian Federation recognizes the purpose of the prosecutor’s entry into the process — giving a conclusion.

According to the APC of the Russian Federation, the prosecutor enters the arbitration process and is
a person participating in the case, however, the law does not stipulate his obligation to give an opinion
on the case, which provokes uncertainty of the legal status of the prosecutor in the arbitration process.

Accordingly, while maintaining the prosecutor’s main goal - to ensure the rule of law, it is necessary
to provide for the possibility of the prosecutor giving an opinion in the arbitration process, to provide
for its form (oral or written) by analogy with the civil process. Since today, in fact, ensuring the
legality of the prosecutor in the arbitration process is achieved only by the authority of the prosecutor’s
office [Ergashev, Pankova 2020: 58].

It is worth noting that the prosecutor does not have the opportunity, according to Article 52 of the
APC of the Russian Federation, to apply to the arbitration court with an application for administrative
responsibility, nor is the prosecutor mentioned under Article 202 of the APC of the Russian Federation,
which contains a list of persons entitled to send the relevant application.

Of course, it can be argued that this gap is filled by judicial practice, paragraph 15 of the resolution
of the Plenum of the Supreme Arbitration Court of the Russian Federation of 27.01.2003 No. 2,
paragraph 1 of the resolution of the Plenum of the Supreme Arbitration Court of the Russian Federation
of 23.03.2012 No. 15, which indicates the need for courts to ‘take into account the powers of the
prosecutor to initiate cases of administrative offences and send materials to courts authorized to
consider relevant cases’.

Also relevant in this issue are the provisions of paragraph 1 of the Resolution of the Plenum of
the Supreme Arbitration Court of the Russian Federation dated 23.03.2012 No. 15 ‘On certain issues
of participation of the prosecutor in the arbitration process’ establishing that, taking into account Part 1
of Article 202 of the APC of the Russian Federation, since Chapter 25 of the Code does not establish
otherwise, the powers of the prosecutor to participate in cases of administrative offences are determined
in in accordance with the Code of Administrative Offences of the Russian Federation. The fact of

7 Federal Law No. 387-FZ dated 07.10.2022 ‘On Amendments to Article 52 of the Arbitration Procedure Code of
the Russian Federation and Article 45 of the Civil Procedure Code of the Russian Federation’, available at: https://
www.consultant.ru/document/cons_doc_LAW_428321 (accessed 10 May 2023).

8 Order of the Prosecutor General of the Russian Federation of 07.07.2017 No. 473 (ed. of 19.10.2022) On the Exercise
by Prosecutors of powers in arbitration proceedings, available at: http://www.consultant.ru/document/cons_doc_LAW_
280686 (accessed 10 May 2023).

 Resolution of the Plenum of the Supreme Arbitration Court of the Russian Federation No. 2 of 27.01.2003 (ed.
of 10.11.2011) ‘On some issues related to the entry into force of the Code of Administrative Offences of the Russian
Federation’, available at: http://www.consultant.ru/document/cons_doc _LAW_41468 (accessed 10 May 2023).
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replacing the norms of the law with the provisions of the resolutions of the Plenum acts as a substitute
for the law. In this case, the opinion of A. Yu. Vinokurov, on making adjustments to Article 202 of
the APC of the Russian Federation, since the resolutions of the Plenum of the Supreme Arbitration Court
of the Russian Federation cannot replace the norms of laws!®. With this in mind, the statement of Part 2
of Article 202 of the APC of the Russian Federation in the following wording seems fair: ‘2. Proceedings
on cases of bringing to administrative responsibility are initiated on the basis of statements of bodies
and officials authorized in accordance with the federal law to draw up protocols on administrative
offences (hereinafter in paragraph 1 of Chapter 25 of this Code - administrative bodies), statements of
the prosecutor and those who have applied for bringing to administrative responsibility the persons
specified in Part 1 of this Article. engaged in entrepreneurial and other economic activities’.

E. R. Ergashev [Ergashev, Pankova 2020: 58] addressed the question of the need to adjust Chap-
ter 3 of the APC of the Russian Federation within the framework of regulating the possibility of recusal
(self-recusal) of the prosecutor in the arbitration process in his work and here it is worth agreeing with
the author justifying this position by the fact that in practice circumstances arise that exclude the prosecutor’s
disinterest in the outcome of the case.

In this connection, it seems logical to provide for a prosecutor in Article 23 of the APC of the
Russian Federation, supplementing the specified article with part 3 and stating the following wording:
‘3. The prosecutor is subject to recusal on the grounds provided for in paragraph 4, 5, 6 of Article 21
of this Code’. It seems incorrect to indicate the prosecutor in Part 1 of Article 23 of the APC of the
Russian Federation due to the peculiarities of the status of the specified participant in the arbitration process.

The active use by prosecutors of the powers provided for by Chapter 25 of the APC of the Russian
Federation is an effective means of preventing violations of the law by legal entities and individual
entrepreneurs.

The practice of appeals from prosecutors shows that the main focus within the framework of this
activity is given to the elements of offences under Articles 14.1, 14.17 of the Administrative Code of
the Russian Federation, as well as in cases of intellectual property rights protection. For example, by
the decision of the Arbitration Court of the Republic of Crimea dated 23.03.2022, at the request of the
Deputy Prosecutor of Yevpatoria, LLC was brought to administrative responsibility under Part 3 of
Article 14.17 of the Administrative Code of the Russian Federation in the form of an administrative fine
in the amount of 1,500 thousand rubles. in connection with the storage of alcoholic beverages not at the
location of a separate subdivision of the company and the transportation of alcoholic beverages without
an appropriate license in violation of the provisions of Article 18 of Federal Law No. 171-FZ of
22.11.1995. According to the statement of the prosecutor of the Central district of Simferopol, the
court on 14.03.2022 under Part 4 of Article 14.1 of the Administrative Code of the Russian Federation
attracted ANPOO with the imposition of a fine of 50 thousand rubles. The court confirmed the gross
violation by the organization of licensing requirements and conditions for the training of drivers of
motor vehicles.

As part of the study of the institution of participation of the prosecutor in the consideration of cases
of administrative offences in arbitration courts, it is fair to assume that there are a number of justified
areas requiring adjustments.

1. Part 3 of Article 52 of the APC of the Russian Federation in the following wording: ‘3. The prosecutor
who has applied to the arbitration court enjoys procedural rights and bears the procedural duties of
the plaintiff, with the exception of the obligation to pay court costs’.

2. Part 2 of Article 202 of the APC of the Russian Federation in the following wording: ‘2. Proceedings
on cases of bringing to administrative responsibility are initiated on the basis of statements of bodies
and officials authorized in accordance with the federal law to draw up protocols on administrative
offences (hereinafter in paragraph 1 of Chapter 25 of this Code - administrative bodies), statements of the
prosecutor and those who have applied for bringing to administrative responsibility the persons specified
in Part 1 of this Article engaged in entrepreneurial and other economic activities’.

3. Supplement Article 23 of the APC of the Russian Federation Part 3 and stating in the following
wording: ‘3. The Prosecutor is subject to recusal on the grounds provided for in paragraph 4, 5, 6 of
Article 21 of this Code’.

19 Vinokurov Ju. E. (2005) Prokurorskij nadzor [Prosecutor’s supervision], Moscow, Vysshee obrazovanie, 350.
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B cmamve paccmampusaromcs RPpUHYUNGL HA3HAYEHUS HAKA3AHUS C MOYKU 3DEeHUsl 0OecneueHus
bananca ummepecog: nyonuuHoeo u uacmuoeo. Memodonoeus uccaedosanus GkOuaem @ ceds
UCNOJIL30BAHUE MAKUX MEMOO0G, KAK AKCUOJI0CUMECKUT, J10eUHeCKUll, Ymo NO3G0Ji5em 3HAUUMETILHO
pacwupums npeomem uccsiedosanus. OOHako 6 custy cneyupuiu uccaed08anuUs 6 Ka1ecmee OCHOGHbLIX
UCTIOTIL3YIOMC S MEMOObL CUCEMHO-CIMPYKIYPHOCO U (DYHKYUOHAILHOCO ananu3a. IIpusooumces ananius
NOHSAMUSL HA3HAYUEHU S HAKA3AHU S, NPUHYUNOG HA3HAYeHU s Haka3anus. [1o0 MHuenuio asmopos, Ha3Hauenue
HAKA3aHus, — 3MO YeJIeHanpas/leHHas. NOCAe006AmesibHA s 0esmeJIbHOCMb ¢y0d N0 ONnpedesieHUro
KOHKDEMHOU Mepbl HAKA3AHUS, COOMBEMCMBYIOWas YCMAHOGJIEHHBIM 8 Y20JI08HOM 3AKOHE NPAGUJIAM,
obecneuusarowyas 6ananc NYOUUHBIX U YACMHbBIX unmepecos. Obcyxoaemcs 80npoc 0 COOMHOUIEHUU
NPUHYUNOG HA3HAYEHUS HAKA3AHUSI U OOWUX HAYATl HA3HAYEHUS HAKA3AHUS. ABMOPbL NOJIACAOM, UIMO
NPUHYUN CRPABEOIUBOCTIU NPU HAZHAUEHUU HAKA3AHUS OMHOCUMCSL K HUCILY npuopumemusix. ITyonuunwiii
uHmepec ompaxen 6 NPUHYUNE CHPABEeOIUGOCMU, NOCKOJIbKY NpOUecc HA3HAYeHUS HAKA3AHUS.
HANPAMYIO CGA3AH C DeUleHUeM GONPOCd 0 COOMBEMCMBUU HAKA3AHUSL COGEPULEHHOMY NPEeCMYyNJIeHUIO.
Ipu smom mpebyemcs yuem JUUHOCMU GUHOBHOCO, MO OMPAXaem eco 4acmuwll unmepec. Mmenno
8 dMOM, N0 MHEHUIO ABMOPO8, BUOUMCS DANAHC NYOIUUHBIX U YACMHBIX UHMEPEeCO8 NPU HAZHAUEHUU
HAKA3aHu s uyy, NPUSHAHHOMY GUHOGHBIM G COGEPULEHUU NPECTNYNIICHU 5.

Knwuesnie cnosa: npaeo, ycoJi0BHOe npaco, HAKA3dHUe, HA3HAUeHUEe HAKA3AaHUs, NPpUHYUNBLL
HA3HA1YeHUsl HAKaA3AaHus, oananc unmepecoe
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The article discusses the principles of sentencing from the point of view of ensuring a balance of
interests: public and private. The research methodology includes the use of such methods as axiological,
logical, which can significantly expand the subject of research. However, due to the specifics of the
study, the methods of system-structural and functional analysis are used as the main ones. An analysis of
the concept of sentencing, the principles of sentencing is given. According to the authors, the imposition
of punishment is a purposeful consistent activity of the court to determine a specific measure of punishment,
in accordance with the rules established in the criminal law, ensuring a balance of public and private
interests. The issue of the relationship between the principles of sentencing and the general principles
of sentencing is discussed. The authors believe that the principle of justice in sentencing is one of the
priorities. The public interest is reflected in the principle of justice, since the process of sentencing is directly
related to the solution of the question of whether the punishment is appropriate for the crime committed.
This requires taking into account the identity of the perpetrator, which reflects his private interest. It is
in this, according to the authors, that the balance of public and private interests is seen in sentencing
a person found guilty of a crime.

Key words: law, criminal law, punishment, sentencing, principles of sentencing, balance of interests

Bgenenue. Kax m3BecTHO, BEKTOp 0OpaIieHnsT K KaTeropin «HaKa3aHHe» JIOTHYECKH i XPOHOJIOTHYECKH
HaXOOUTCSl B JKECTKOM IIJIEHY HEe MEHee PacCHpOCTPAHEHHOIl YroJIOBHO-MPAaBOBOil KaTeropuu «OTBET-
CTBEHHOCTb». DTOT aKCHOMATUYHBIIl TE3UC MO3BOJISIET NPUIATH K YTBEPXKACHHIO, YTO IEPBHUYHBIM B TaHHOM
COUETAHNU TEPMHUHOB SIBJISIETCSI «OTBETCTBEHHOCTb», a BTOPUUHBIM — «HaKa3aHue». QUeBHAHO, B TaKOM
XK€ COYETaHUH CJIeAyeT OMpPEAEsISITb M HEMOCPEACTBEHHOro aJpecara, K KOTOPOMY B MEPBYIO OYEpEIb
oOpalleHbl Ha3BaHHBIE MHCTHTYTBI YroJIOBHOro mpaBa. [lomoOHOe yTBepXKAeHHe O3Ha4aeT, YTO MpexK[ie
HYXKHO YeJIOBEeKa MPHUBJIEUb K OTBETCTBEHHOCTH 32 BHHOBHO COBEPIICHHOE UM NPECTYIJICHHE U JIUIIb
MOTOM €ro Haka3arb, a He Ha00OpOT.

Bynyuu mo cBoeii mpupoae OTpacsibl0 MyOJIMYHOrO MpaBa, YroJIOBHOE MPAaBO MPU3BAHO OXPaHSITh
IMEHHO MyOJmuHbli mHTepec. [Ipm aTOM JsmMmo, coBepUIMBIIEE MPECTYIJICHHE, CTPEMHTCS OTCTaHBATh
U 3alUHIIAaTh CBOU YACTHbIE HHTEPECHI.

OnpeneJieHHblii 0ajlaHC yKa3aHHBIX HMHTEPECOB OOECleuYeH 3aKOHOAaTesieM, HO JIMIIb abCTPaKTHO.
[IpumeHsis HOPMBI YTOJIOBHOI'O M YrOJIOBHO-NMPOLECCYaJIbHOTO 3aKOHOOATEJIbCTBA, UTOrOBOE pELICHHE
B YaCTH Ha3HAUEHUS HaKa3aHWUs NpuHUMaeT cyd. OcTaBiiss 3a paMKaMU HALLEro MCCJICNOBAHUS BOMPOCHI
CYHEHCKOro YCMOTpEHHS, CJIEAyeT OLESHHTh, HACKOJIBKO 3aKOHOOATE/Ib O0ecHmedunsT OaslaHC IMyOJTMYHBIX
¥ YACTHBIX UHTEPECOB NPH HA3HAUCHUN HAKA3aHUS.

[To mamemMy MHeHmro, OaJlaHC MHTEPECOB NPH HA3HAYCHHM HAKA3aHUS OCHOBBIBAETCS Ha TPHHIHIIAX
Ha3HAYEHUS] HAKa3aHUsl.

Martepuasbl U1 Meronbl. MeTODOJIOTUST HCCJIENOBAHUS BKJIIOUAET B Ce0S HCIOJIB30BAHHE TAKHX
METOOOB, KaK AKCHOJIOTMYECKHil, JIOTMUECKHil, YTO MO3BOJIIET 3HAYUTEJIbHO PACIUUPUTH HPEAMET
uccsenosanus. OnHaKO B CUJIy cHeLM(PUKU UCCJIEAOBAHUS B KaU€CTBE OCHOBHBIX UCNOJIb3YHOTCS METOMDBI
CHCTEMHO-CTPYKTYPHOT'O U (DYHKLIMOHAJIBHOI'O aHaJIu3a.

B cdepe mpaBa mpuHuMmaM Bcerma yaeJsissioch OOJIbIIOE BHUMAaHHE, B TOM YHCJIE W MPUHLMIAM
B yroJioBHoMm mpase. B peiicTByromiem YK P 3akpensieHO HSATh NPUHLMIOB: MNPUHLMI 3aKOHHOCTH
(cT. 3), MpUHUMO paBEHCTBa T'paXXJaH Nepex 3aKoHOM (cT. 4), MpUHUUN BHHBI (CT. 5), MPUHLUM
cnpaBegymBoctu (CT. 6), mpuHIMN rymanu3ma (ct. 7). Bce aTw mpuHUMOBI OTHECEHBI K MPUHOUNAM
YrosioBHoro koxekca Poccuiickoii Denepaunu. B ¢Bsi3u ¢ 9TUM yKa3aHHbIE MPUHLMITBI PACTPOCTPAHSIOTCS
Ha BECb YI'OJIOBHBII 3aKOH, SIBJISIFOTCS (PyHOAMEHTAJIbHBIMH U UMEIOT CKBO3HOE [EiiCTBHE.
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Ha ocHOBaHMM BBISIBJICHHBIX NMPH3HAKOB YroJIOBHO-MpaBoBbIX mpuHuunoB T. P. CabutoB mpemsiaraer
1o TaKUMHU TPHHUUNAMH MOHUMATb «CHCTEMY HAay4YHO C(OOPMYJIMPOBAHHBIX, MPENEIbHO OOOOLIEHHBIX
uaeil, BeIpakarommx o0leo0s3aTesibHble TpeOOBaHNs, Ha KOTOPBIX OCHOBBIBAIOTCSI YTOJIOBHO-TIPABOBAS
NOJIUTHKA U YToJI0BHOE paBo» [ Caduros 2019]. IMeHHO 0000ILEHHBIi XapaKTep 1 00LIe0013aTeJIbHOCTD
CBOIICTBEHHBI MPUHIUIAM, B TOM UHNCJIE U YTOJIOBHO-IPABOBBIM.

OTHOCHTE/IPHO TPHUHLUIOB OTOEJIbHBIX YTrOJIOBHO-TIPABOBBIX HHCTHUTYTOB CYLUECTBYIOT Pa3JIMYHbIE
MHeHus. He o0cyXgast IpUHIUMOB APYruX HHCTUTYTOB, OCTAHOBUMCSI Ha HAKa3aHUH.

Oocyxknenne. HaxkazaHue MOXHO paccMaTpuBaTh KakK Mpolecc M KakK pe3yibrar. Ha3nauenue
HaKa3aHWsl, TPeacTaBJisisi co00il MMHAMHYECKHIl polece, B 3aBEPILICHUN HMEET Pe3yJIbTaT — KOHKPETHYIO
Mepy HaKa3aHWus JIMIY, IPU3HAHHOMY BHHOBHBIM B COBEPLICHUH NPECTYIMJICHHS. YMECTHO MPEANOJIOXKHTb,
UYTO Ha3HAYEHNE HAKa3aHUs JOJIKHO COOTBETCTBOBATD ONpPEEICHHBIM NPUHIMIAM. [[puHINNbBI Ha3HAUSHUST
HaKa3aHUs OOJIKHbI COOTBETCTBOBATh U OTPaXaTh KakK MyOJIMUHbBIE, TaK U YACTHbIE HHTEPECHIL.

[Ipexxge yem ompenesisiTh MPUHIMIBI Ha3HAUCHUS HaKa3aHUs, CJeqyeT cOpMYJIHMpOBaTh MOHSTHE
Ha3HAYeHUs HaKa3aHus. B 1opuOnyeckoil JrepaType OTCYTCTBYeT €OMHCTBO MHEHHHl OTHOCHUTEJIBHO
MOHSATHUS Ha3HAYCHUS HaKa3aHWSI.

Taxk, no muenuto T. B. Henomusitei, «<Ha3HaYeHNe HaKa3aHusl — 3TO AESATEJIbHOCTD Cy/a MO ONMpPeAe IEHUI0
Mepbl HakazaHus» [Hemomusmast, Crenamma, 2014]. B yka3aHHOM OmpeneJieHnH OTCYTCTBYET IJIaBHOE:
NIeSTEJIbHOCTD Cyda OCHOBAHA Ha YCTAHOBJICHHBIX 3aKOHOM MpaBUJIaX.

[Ton nazHauennmem Hakazanust [I. C. J[sSOpKMH NMOHMMAaeT «OCYIIECTBJISIEMOE CYIOM YCTAHOBJICHHE
U FOPUANYECKOE 3aKPEIJICHHE B ONPEAeSIEHHOM NOPSAKE B CNELHUAIbHOM yTrOJIOBHO-PABOBOM JOKYMEHTE
CIPaBeJIMBOIO COOTBETCTBUSI MEXJY NPECTYMHBIM IMOBEICHHEM JIMLIA M COOTBETCTBYIOIIUM ITOMY
NOBEICHUIO BUAOM M OOBEMOM HaKa3aHUsl WJIM HaKa3aHWil, YyperyJMpoOBaHHOE HOPMaMH YTOJIOBHOT'O
U YroJioBHO-TponeccyasibHoro mpaBa» [Jlsapkua 2009]. B mesiom comepxkaiiee Bce HEOOXOOUMbIE
NPU3HAKH Ha3HAYEHUS HAKa3aHUs, ONpenesieHne BKJII0UYaeT B ce0sl pery/iMpoBaHie HOPMAMH YTOJIOBHOTO
U yroJIOBHO-MPOIECCYaJTbHOTO MpaBa, a Tak’Ke MPaBHJIO COOTBETCTBHS BHIA U OObeMa HaKa3aHWs WJIH
HaKa3aHWil MpecTynHOMY mnoBedeHuto. OmHAKO Ha3HAUEHHE HAKa3aHUs SIBJISIETCS YrOJIOBHO-NPABOBBIM,
a HE YrOJIOBHO-TIPOLECCYATbHBIM HHCTUTYTOM, TMO3TOMY €r0 PeryJMpOBaHHE HOJIXKHO OCYIIECTBJISITHCS
UCKJIFOYMTEIbHO HOPMAMH YTOJIOBHOI'O TpaBa.

[IponeccyasibHBII XapaKTep Ha3HAUEHHS! HaKa3aHus orpaxeH U B ompenesiennn O. M. CyHaypoBoii,
COIVIACHO KOTOPOMY «HA3HAY€HHWE HAKa3aHHUS — ITO OCYLIECTBJIAeMasi ¢ COOJIIONEHHEM YCTAaHOBJICHHBIX
NPOLECCYasIbHBIX TPeOOBaHUil ACSTEJTbHOCTh Cyda 10 MPUMEHEHUIO K JIMIy, MPU3HAHHOMY BUHOBHBIM
B COBEpLUEHUH TPECTYIJIEHHS, Mepbl (MJIU MEpP) rOCydapCTBEHHOTO BO3AEICTBHS, NMPEIyCMOTPEHHOI
B MepevHe BUAOB HAaKa3aHWil 1 COOTBETCTBYIOIIEH CAaHKLUH YrOJIOBHOI'O 3aKOHA, KOTOpasl 3aKJIFOUaeTCs
B JIMIIEHUM WJIM OFPaHHUYEHUU NpaB U cBoOOA ocyxkaeHHoro» [Cynmgyposa 2004]. Kpome npoueccyasib-
HOHl COCTaBJISIOLICH, YKa3aHHOE OMNpEee/IeHNE pAaCKPbIBACT Ha3HAYCHHE HAKa3aHHS Uepe3 ero NnpuMeHe-
Hue. OfnHaKO NpUMEHeHNe HaKa3aHUs OCYILECTBJISIETCS Uepes3 ero UCMOJIHEHNE U PEryTHpyeTcsl HOpMaMu
YTrOJIOBHO-HCMOJTHUTEILHOTO 3aKOHOAATE IbCTBA. VIcXodst 3 ompenesieHnst, MOXKHO CeJiaTh BBIBOM, YTO
Ha3HAYeHHE HaKa3aHUs OCYLIECTBJISIETCS TOJIbKO B COOTBETCTBUM C MPOLECCYaJIbHBIMH TpPeOOBaHUSIMHU,
TOorna Kak TpeOoBaHHsS MaTepHaJIbHOTO YrOJIOBHOrO mpaBa (MpaBujia Ha3HAUCHHS HaKa3aHUs) OCTAFOTCS
HEBOCTPEOOBAHHBIMU.

HckImI0unTesIbHO ¢ TOYKH 3PEHHS YTOJIOBHO-TIPABOBBIX MPUHLHUIOB ONpPEIe /ISIeT Ha3HAYEHHE HaKa3aHusI
T. P. CabuToB KaK «OTOEJIbHYIO chepy MpaBONMPUMEHEHUS, HY KAAOIIYOCS B yPeryJMpOBaHUU PYIION
CMeUaJIbHbIX yrOJIOBHO-MPABOBBIX MPHUHIHUIOB». K MpHHIUMAM, KOTOpbIE, MO €ro MHEHHIO, 00JIamaroT
CYLIECTBEHHO! creuuduKoil MPUMEHUTESIBHO K cdepe Ha3HAYEeHHs HaKa3aHWs, CJAeOyeT OTHECTH HH-
JMUBHIyaJIN3ANNI0 HAKA3aHUS, YKOHOMHUIO PENpeccud U Iiesiecoo0pa3HocTh HakasaHus [Cadutor 2012].
OnHako no3AHee B CBOEM AUCCEPTALOHHOM uccyienoBanu T. P. CaOuTOB Ha3bIBaeT U aHAIU3UPYET APYTrHe
NPUHIUIBI HA3HAYCHHSI HaKa3aHHUs: ONpPEeNeJICHHOCTb HaKa3aHHsl, ero MHAWBUIYaT3alUi0, HEOOXOMMMOCTh
HaKa3aHWs W MPUHLUN HauMeHbllero HakazaHus [CaduroB 2019]. OnpenesieHne Ha3HauYeHUS HAKA3aHUS
TOJIBKO KakK cpephl, KOTOpast HyKJAaeTCs B YPETYJIMPOBAHUN T'PYMIOi CHENUAIbHBIX YTOJIOBHO-TTPABOBbBIX
NPUHLHUIOB, HE OTPaXKaeT CYIIHOCTH 1 3HAYEHUS MOHATHS HA3HAYEHUS HAKA3aHUS.

[To HamemMy MHEHHIO, Ha3HAUEHHE HAKa3aHHs — JTO IeJICHANPaBJICHHAST MOCJIEI0BATEIbHAST IESITETb-
HOCTb Cyda MO ONpenesIeHHI0 KOHKPETHOH Mepbl HaKa3aHUs, COOTBETCTBYIOLIAS YCTAHOBJIEHHBIM
B YrOJIOBHOM 3aKOHE TpaBHJIaM, 00ecreunBaromasi 0aaaHc MyOJIMYHBIX  YACTHBIX HHTEPECOB.
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B Hayke yrosioBHOro mpaBa CYIIECTBYeT IIMPOKOE Pa3HOOOpa3ne MHEHW OTHOCHUTEJIBHO MOHSITHS
NPUHIUIIOB Ha3HAauUeHUs HaKa3aHWUs, UX KOJIMUECTBAa U comepkaHus. B pe3ysbTaTe MpOBENEHHOTO
M. @. MuHraammMoBoOii HCCIGAOBAHNS il «yIaJI0Ch HACUUTATh OoJiee ABAAATH NMPESIJIOKEHHbBIX MPUHIUIOB
Ha3HAUEHUSI HaKa3aHMs, OTJIMYAIOUIMXCS APYr OT [Opyra Kak MO COCTaBy, TaK M MO HX KOJIMYECTBY>
[Munrasmmosa 20191].

Hanpumep, H. B. Psa0ko K npuHOMOamM Ha3HAu€HHS HAaKa3aHUS OTHOCHT TOJIBKO TMPHHLIIUI
WHONBUIyaJIM3alil €ro Ha3HAuUeHHS, a TaK’Ke ONpenesisieT MOHSTHE MPHHIUIA HAa3HAYEHHS HaKa3aHus,
1011 KOTOPBIM CJIEyeT TOHUMATh «PYKOBOISLLIME HaYaJsla, 3aKpENJIeHHbIe B YTOJIOBHOM 3aKOHOOATEJIbCTBE
Poccuiickoit Denepaunn, KOTOpble SIBJSIOTCS 00s3aTeJIbHBIMH IJ1SI Cyda TPH Ha3HAYCHUW HAKa3aHWS»
[Ps6ko0 2016]. Yka3aHHOe onpenesieHue Mo CBOEMY CONEp KaHU CBOAUTCS K OOIIMM HavyaslaM Ha3HaYEeHUs
HaKa3aHMs, a TaKXKe HE MO3BOJISIET YETKO pa3rpaHWYUTh MPUHLHUNBI U MPaBUJIa HA3HAUCHUS HAKA3aHUS.
[lo muennmto H. B. Pg0ko, mpuHUMN Ha3HaueHHs HakazaHus (PyKOBOMSIIME Hayasla) OOJIKEH OBITh
3aKperJieH B yroJIOBHOM 3akoHomaTesibcTBe Poccmiickoit Demeparmn. OmHAKO €IMHCTBEHHBINH MPU3HAK
HAa3HAYeHUs HaKa3aHWs, KOTOPBIl OH BbIOE/SIeT — WHOMBUAYaJIM3allMd Ha3HAYEHUS HaKa3aHus, — He
HAXOMUT 3aKpENJICHUST B yrOJIOBHOM 3aKoHomaTesibcTBe Poccuiickoii Denepannn MO0 OTOXKASCTBIISICTCS
¢ 00IMMHU HauaJlaMK Ha3HaueHus HakazaHus (cT. 60 YK PD).

AHaJIOrHUHBIE 3aMEuaHHs CJIeAyeT BbICKa3aTb OTHOcuTesbHO MHeHust T. B. Hemommsmeii. [laBas
onpeneJsieHne MPUHLIHUITOB Ha3HAYEHNs] HAKa3aHUsI, COTJIACHO KOTOPOMY «3TO OCHOBHbBIE PYKOBOSILNE HOEH,
3aKperJIeHHbIE B HOPMaX yrOJIOBHOTO 3aKOHONATEJIHCTBA M OMPENE ISIOIINE BCIO IESITEJIbHOCTD CYOOB MO
npuMeHeHnto Hakazanus» [ Henomusmas 2006], T. B. Hemomusias BeigesisieT ABa NPUHLMUNA — MPUHLIMI
nudppepeHnuanuy yroJoBHOH OTBETCTBEHHOCTH M HAKA3aHUS M TIPUHIMI WHANBUIYaIM3alul HaKa3aHUSs.

I[lo muenuro B. H. BopoHuHa, «mpuHUMIBI Ha3HAaYeHUS HaKa3aHUS - IJTO BHYTPHOTpACJIeBbIE
PYKOBOISIIME Hauasia, BBITEKAIOIINE W3 COBOKYMHOCTH YrOJIOBHO-TIPABOBBIX HOPM, PETYJIHPYIOIINX
NOPSAOK HAa3HAYEHUS HAKA3aHUS, KOTOpble MNPENONpenesIsiioT Mepy HakKa3aHHs, HEOOXOOUMYIO AJId
JOCTUKEHHsI CTOSINMX Tepen HuM nesieii» [Bopornun 2014]. He coBceM MNMOHSATHO, KaKuM 0Opa3oM
NPUHLUIBI HA3HAUEeHHs] HaKa3aHus (BHYTPUOTpACJIEBble PYKOBOMSIIME HAyaJsia) MOTYT MPEAONpeneJisiTh
Mepy Haka3zaHus. U3 mpencraBJIEeHHOrO OMNMpeHeJIeHHs TaKKe HESICHO, KaKue PYKOBOMSIIME Havasia
BBITEKAIOT U3 COBOKYMHOCTH YT'OJIOBHO-IIPABOBBIX HOPM.

Paccyxmasgs o mnpuHumnax Has3HaueHMs HakasaHus, JI. JI. KpymmkoB BBOOUT ABa HMCXOOHBIX
NoJI0KeHHus. «Bo-nepBpIX, NMPUHIMIAMU MHCTHTYTa Ha3HAUEHHS HaKa3aHUsd MOTYT BBICTYNATh JIUIIb
a) HOPMAaTHWBHO-TIpPaBOBBIE, 0) HalleqUIMe ONpeAeseHHOe 3akpernJieHue uMeHHO B YK P® wupew,
B) MPHUCYLIME MHCTHUTYTY Ha3HaueHUs HaKa3aHusg. Bo-BTOphIX, B cdepe BpIOOpa CyaOM HaKa3aHUS
JefCTBYIOT TpWHIMNBI 1) oO0IlnenpaBoBble (3aKOHHOCTb, TYMaHW3M, PaBEHCTBO) W 2) OTpacsieBble
(mexoTrpacsieBble) — audpepeHuranys 1 UHOAMBUAYAIU3alKsl OTBETCTBEHHOCTH, LIEJIEBOE YCTPEMJICHHE
U palfoHaJIbHOE TPUMEHEHHe Mep OTBeTCTBEeHHOCTH. Crnennduka cdepbl UX MPUMEHEHUST — Ha3HAUCHHE
HaKa3aHHUs — HAKJIAAbIBA€T CBOIl OTMNEYATOK Ha colepKaHue COOCTBEHHO MPUHLMIIOB MHCTUTYTA Ha3Ha4e-
Hus Hakaszauus. K mocsemHum, gymaercs, cjeqyeT OoTHeCTH audppepeHLuanuio U WHAWBUAYa M3aluio
HaKa3aHWs, 1eJIeBOEe YCTPEMJICHUE U PALMOHAJIbHOE MPUMEHEHHE MEp YrOJIOBHOI'O HaKa3aHWs, MPUHLMI
JIMYHOI oTBeTCcTBeHHOCTH» [ Kpyrimkos 20201].

Crnenyer cornacutbea ¢ MHeHueM JI. JI. KpyrinkoBa B 4acTu BJIMSHHUSI HA Ha3HAUCHHE HAaKa3aHHS
00IIenpaBOBBIX MPUHIUIOB, IIe crenrduka cpepbl UX MPUMEHEHHS HaKJIaAbIBAeT CBOM OTMEYaTOK.

AHasiornyHoro MHeHus npumepxkuBaerca B. H. KypueHko u yTBepXkKpaeT, 4TO MpU Ha3HAYEHUH
HaKa3aHMs «CyH PyKOBOACTBYETCSI TAKMMH MPUHLHUIIAMH YTOJIOBHOI'O TpaBa, KaK 3aKOHHOCTb, T'yMaHHOCTb
U MHOUBHOYyaM3auus Hakaszanus. OOIIMe Hauasla Ha3HAYeHUs HaKa3aHus cOPMYJIMPOBAHBI B 3aKOHE
B COOTBETCTBHM C OOLMMHI TPHHIMIAMH yrosjoBHoro mpaBa» [Kypuenko 2020]. Takum oOpazom
NPOCJIEXKUBAETCS B3aMMOCBS3b MNPUHLMIOB YroJIOBHOTO MpaBa C OOLIMMHU HavyaJlaMH Ha3HAYEHUS
HaKa3aHus.

HanGosiee cnopHbiIM B HayKe YrOJIOBHOIO MpaBa SBJISETCS BONPOC O COOTHOLUIEHWH HPHUHLMUIOB
Ha3HAUYEHUS HAaKa3aHWS M OOIIMX HadaJl Ha3HaueHus HakasaHus. OOHAKO OOJIBIIMHCTBO CUHUTAET, UTO
«o0LIMe Hayasla Ha3HAYEHUs HaKa3aHWs W MPHUHLUIBI €ro HAa3HAUCHHS SBJISIIOTCS CaMOCTOSITEJIbHBIMH,
XOTSI M TECHO CBSI3aHHBIMU MEXAY COOOil, KaTeropusiMi yroJIOBHOrO TipaBa» [ AmmH, AHukuHa 2009 ].

Bo3paxas mnpoTuB npu3HaHUS OOLIMX HauasJl HA3HAUEHHS HaKa3aHUd MPUHLUNAMU Ha3HAYEeHUS
Haka3aHus, E. B. biaros ykaseiBaer, 4To «mom oOIIMMH HaYaJlaMU CJIeAyeT MOHMMATh MpaBuJia Ha3Have-
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HIST IMEIOIINXCS B CAHKIMH COOTBETCTBYIOIIEl cTaTbl OCOOSHHOI YaCTH YyrOJIOBHOI'O 3aKOHOMATEJTHCTBA
HaKa3aHWil 32 MPEAYCMOTPEHHOE B AUCMIO3ULUH MPECTYIJIEHUE HE3aBUCUMO OT €ro oco0eHHocTeil» [ biiaros
2002]. be3ycioBHO, o0lIMe Hayasla Ha3HAUCHHS HAKA3aHUS HEJIb3s MPU3HATh MPUHOMIAMHI HAa3HAYCHUS
HaKa3aHus, HO U MPaBUJIAMH HA3HAUEHHS] HAKAa3aHUSI OHU HE SIBJISFOTCA.

[lo HamemMy MHEHWIO, MPUHLMI HA3HAYEHUS HAKA3aHUS MPEOCTABJISIET COOON OUEeBHIOHBIMA, MOHSTHBIH
U YEeTKHH OpPHEHTUpP, KOTOPbIM AOJIKEH PYKOBOACTBOBATbCS CYHN NpH Ha3HaAueHWM HaxkazaHus. [lpu-
yeM HaMMEHOBAaHHE W COAEepKAaHWE MPUHLHUMNOB HA3HAYEHMS HaKa3aHHUS aOCOJIIOTHO HE HYXKOaeTcs
B 3aKOHOAATEJ/IbHOM 3aKpEenJIeHUU.

Bce yrosioBHO-npaBoBbIE TPUHLMITBI, 3aKpensieHHble B YK PMD, pacnpocTpaHsIIOT CBOE IeiiCTBHE Ha BCE
HUHCTUTYTbI YTOJIOBHOI'O IIPaBa, B TOM YUCJIE M Ha Ha3HaueHHEe Haka3aHus. [IpuMEHHTESIbHO K KaXKAOMY
KOHKPETHOMY MHCTUTYTY YTOJIOBHOTO ITPaBa MOXHO BBIAEJIUTDH YrOJIOBHO-NPABOBbIE MPUHLUIBI, KOTOPBIE
UMEIOT OO0JIblliee W/ MEeHbllee BJIMsSHUE (TPEJIOMJICHHE).

Ha uHCTHTYT Ha3HAYCHNS HAKa3aHUST HANOOJIbIIEE BJIUSTHHE, IO HALLIEMY MHECHHIO, OKa3bIBACT MPUHLIUI
CIpaBeJIMBOCTH.

[MpuHnun cnpaBenymMBocTy 3akpernieH B u. 1 cr. 6 YK P, corstacHO KOTOpOil HaKa3aHUe U UHbIE MepPbl
YrOJIOBHO-TIPABOBOI'O XapaKTepa, MpUMEHseMble K JIMIY, COBEPILUBILEMY MPECTYIJICHUE, TOJIKHbBI OBbITh
CNpaBedJ/IMBbIMU, T. €. COOTBETCTBOBATb XapaKTepy U CTENEHU OOLIECTBEHHON ONAaCHOCTH MPECTYIJIEHUS,
00CTOSATE IbCTBAM €ro COBEPIUEHHS M JITUYHOCTH BUHOBHOTO.

[Ty6smaHBIi HHTEpeC OTpazkeH B IPHHLIHIE CIPaBEOTHBOCTH, TOCKOJIBKY MPONIECC Ha3HAUCHN T HaKa3aHMIs
HaNpsIMYyIO CBSI3aH C PELIEHHEM BONPOCa O COOTBETCTBUM HaKa3aHMs COBEPIIEHHOMY NpecTynJieHuto. [lpu
9TOM TpeOyeTCsl yUeT JITYHOCTH BHHOBHOTO, UTO OTPa’KaeT ero YacTHBI mHTepec. IMEHHO B 2TOM, MO
HallleMy MHEHHIO, BUOUTCST OaJIaHC MyOJTMYHBIX W YACTHBIX HHTEPECOB MPH HA3HAUCHUU HAKA3aHUS JIHILY,
NPU3HAHHOMY BMHOBHBIM B COBEPLUEHUH MPECTYIICHUS.

ITo BepHOMY yTBepkaeHuto B. [[. DusmMMOHOBa, «Mepoii CIpaBeaJIMBOCTH NPH HA3HAUEHUHN HAKa3aHUs
BBICTYNAeT TIJIABHBIM OOpa30M COOTBETCTBHE HaKa3aHUS OOLIECTBEHHOW OMACHOCTH COBEPIIEHHOIO
MPECTYIJIEHUS, T. €. ONPENeSIEHHOE PaBEHCTBO Bpeda, MPUUYMHEHHOrO MPECTYNHUKOM [PYTHM JIMLAM,
OOIIECTBY UJIH FOCYIAPCTBY, M TSKECTH BO3JIaraéMoro Ha Hero Haxkaszasus» [ @ummonos 2020].

HexoToppie aBTOpbl paccMaTpUBAalOT NPUHLUNBI HA3HAYEHUS! HAKa3aHUS KaK OOMH U3 KPUTEPHEB €ro
CrnpaBe/IMBOCTH. «Bce oHu (mpuHUuNbI Ha3HaueHus HakasaHusd. - M. K., E. M. ) oTpaxaroT TpU acnekTa
CNIPaBEAJIMBOCTH: YPaBHUBAIOIIHIT ACIEK T (COOJTIONCHIE MPUHINIA 3aKOHHOCTH U PABEHCTBA I'pazk IaH Mepes
3aKOHOM), pacnpenesistonuii (000CHOBAaHHOCTD, LEJIeCOO0PAa3HOCTh) U T'YMAHUCTHUECKHH (IYMaHU3M).
[posiBsttoT cedst B OOLUMX HavyasIaX HAa3HAYEHUST HAKA3AHMS: TPUHLHIN 3aKOHHOCTH (HA3HAYECHHE HAKa3aHWS
B npefeJsiax, NpeqyCMOTPEHHBbIX COOTBETCTBYoLIEi cTarbeil OcoOeHHoil yactu Hactosiero Kogekca; yuet
NpH Ha3HAUEHNN HaKa3aHus nosioxkeHnit Oomeit uactu YK PD); npummm 060CHOBAHHOCTH (MPH HA3HAYECHIN
HAKa3aHUST YUUTBIBAIOTCS XapaKTep M CTeNeHb OOIIECTBEHHOH OMACHOCTH MPECTYIUICHHUS; yUeT JIMTYHOCTH
BHHOBHOI'O; YUeT OOCTOSITE/IbCTB, CMSTYAIOIIMX M OTSATYAIOLIMX HaKa3aHUe); MPUHIUI [eJIeCO00pa3HOCTH
(yyer BJMSIHMS Ha3HAUEHHOI'O HaKa3aHUsSl HA UCIPABJIEHHE OCYXKAEHHOIO M Ha YCJIOBHS XKH3HU €r0 CEMbH);
NPUHLUI T'yMaHu3Ma (y4YeT JIMYHOCTH BHHOBHOI'O, YUET MHEHMS TMOTEpNEBLIEr0 B IMpOLECcCe Ha3HAYEHUsI
HaKa3aHWsT; BJIMSHIE HA3HAYCHHOIO HaKa3aHMs Ha YCJIOBUS KI3HU ceMbH ocy K aeHHoro)» [ [lIkpenosa 2016].

B cBsi3u ¢ Tem, UTO MPHUHLMI CIPaBEdJIMBOCTH COPMYJIMPOBAH uepe3 TpeOOBaHUS K HAKA3AHUIO,
cjaenyeT oOCyOguTbh OOOCHOBAHHOCTB ero 3akpernJsieHus B riaBe 1 YK P®, mocesmeHHoll 3amauam
U TIPUHLUIIAM YToJIOBHOro Komekca PM, B TO BpeMsI KaK BONpPOCAM Ha3HAYEHHS] HaKa3aHUs MOCBSIIEHA
m1aBa 10 YK PO.

[lo HameMy MHEHHIO, HET HHKAKOIl HEOOXOMMMOCTH H3MEHITh MecTonosioxenne B YK PO kakwmx-
700 MPUHIMIOB, MOCKOJIBKY OHHM B JIFOOOM CJlyyae OPHEHTHPOBAHbI HA BeCh KOMILJIEKC YrOJIOBHO-
MPaBOBBIX HOPM, B TOM UHWCJI€ Ha Ha3HAYeHHE Haka3aHusA. boJiee Toro, u Apyrue MpHUHLMIBI, KPOMeE
NPUHLHUIA CIPABEIIMBOCTH, COAEPXKAT TPeOOBaHUS K HAKA3aHHIO, B YACTHOCTH TO MPHHLUITBI 3aKOHHOCTH
u rymaHu3ma. Bee ycTaHOBJIEHHBIE B 3aKOHE MPaBUJIa HA3HAYEHHS] HAKA3aHUS YK€ OTPaXKaroT YroJIOBHO-
MPaBOBbIE MPUHLIHIIBI.

[prHOUIBl CIpaBeOIMBOCTH W 3aKOHHOCTH HAXOMST OTPakKCHHE B TEKCTE OOUIMX Hayasl Ha3HAYCHHS
HakazaHus. [IpyHOMN ryMaHu3Ma MPOHU3BIBAET HE TOJIBKO MpaBUJia Ha3HAYEHHS HaKa3aHHs, OCOOEHHO
B YACTH HAJIMYUST MCKJTFOUNTEJIBHBIX HOPM, HO U NPaBHJIA OCBOOOXK/ICHHS OT HaKa3aHUS, TaKXKe MMeeT-
CsI TOCTaTOYHOE OOJIBIIOE KOJMYSCTBO U3bSTHIl MPU HA3HAUCHUH HandoJiee CTPOruX BHAOB HAKa3aHWIA,
UTO TaKKe SIBJISIETCS MPEeJIOMJICHHEM MPHHIUIA I'yMaH3Ma MPH Ha3HAYEHUN HaKa3aHus.
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3akmouenne. Ha3HaueHne Hakas3aHUS - JTO LeJICHANPABJICHHAS MOCJIEOOBATEJIbHASI AESITEJIBHOCTh
Cyda Mo OmpeesIeHHI0 KOHKPETHON Mepbl HaKa3aHUs, COOTBETCTBYIOLIAS YCTAHOBJICHHBIM B YTOJIOBHOM
3aKOHE MpaBuIaM, 00ecrneunBaromas 0ajaHC MyOJIMYHBIX M YACTHBIX HHTEPECOB.

bananc MHTEPCCOB IPU HA3HAYCHUU HaKa3aHWdA OCHOBBIBACTCs Ha MpUHOUNAX Ha3HAUCHU:A HaKa3aHU:.
OO0cyxpasi HamOoJiee pacnpoCTpaHEHHbIE MHEHHS! YUYEHBbIX OTHOCHUTEJIbHO HPUHLHUINOB Ha3HAYCHUS
HaKa3aHus, CJIAYeT COeJIaTh BBIBOM, YTO MPUHIUI CIPABEATUBOCTU (COPA3MEPHOCTH) OTHOCUTCS K YUCTY
HIPHOPUTETHBIX.

[TyG1nuHbBIi HHTEPEC OTPa’KeH B IPHHIUIE CIIPABEIJIMBOCTH, HOCKOJIBKY MPOLECC HA3HAYCHH ST HAKA3aHHSI
HAMPSIMYIO CBSI3aH C PELIEHHEM BOMPOCA O COOTBETCTBUU HAKA3aHHsI COBEPLICHHOMY MpecTymieHuto. [Ipu
ITOM Tpe6yeTC9[ YUET JIMUHOCTU BHHOBHOI'O, YTO OTpaXKa€T €ro YaCTHBII HHTEPEC. HNmenHO B 9TOM, IIO
HalmieMy MHCHUIO, BUOAUTCA 6aJ1ch Hy6J'[I/I‘-lHI)IX 1 YaCTHbIX UHTEPECOB NMPU HA3HAYCHUU HaKa3aHUA JIMLY,
[PU3HAHHOMY BHHOBHBIM B COBEPILCHHU MPECTYIJICHNUSI.
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This research work attempts to assess the potential of using social investment as a tool for aligning
public and private interests, which is especially relevant in the context of the impact of modern global
challenges on the sphere of work. Based on such a category as ‘interest’ used by the legislators to
characterize the goals and objectives of labor law, the author summarized that in the context of modern
global challenges, like never before, it is necessary to align the interests of the parties in the labor
relationship, as well as the government for the purpose of mutual support and mutual assistance in
solving social issues. Having studied the policy declarations of the United Nations on sustainable
development and the International Labor Organization on the future of the sphere of work, the author
came to the conclusion that the international trend is to treat the laborer as an investment object, and
the Russian Federation is ready to follow this trend. This is evidenced both by the 2020 amendments to
the Constitution of the Russian Federation, which laid the conceptual foundations for the development
of a social welfare state as a state of social investment, and by strategic planning documents that outline
the social policy. The research work draws attention to the fact that the adopted federal law on public
and private partnership provides for private investment objects that can have a positive impact on
the sphere of work, however, nowadays it is not focused on social investment in this particular area.
Besides, there is a kind of contradiction with the institution of social partnership, traditional for labor
law, aimed at the interaction between employees and employers, therefore it seems important to
determine whether these types of partnerships should interact with each other when addressing issues
of social investment in the sphere of work. The author has also identified the directions in which the
development of law on social investments should take place, and demonstrated some of the difficulties
that investors face due to the lack of elaboration of this aspect of the labor law.

Key words: balance of interests, social investment, welfare state, corporate social responsibility,
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COIMAJIBHBIE HBECTULIMV KAK MTHCTPYMEHT COIJTIACOBAHMI
YACTHBIX U ITYBJIMYHBIX MHTEPECOB B TPYIOBOM IIPABE

I0. A. KYUMHA
Vpanvcxuii eocyoapcmBentviil
topuduneckutl yHubepcumem umenu B. @. fxobreba
ORCID ID: 0000-0002-7290-5373

B nacmosawem uccaedosanuu npeOnpunama RONbIMKd OYeHUumb 803.MOKHOCHb UCNOIb30GAHU S
COYUATIBHOCO UHBECMUPOBAHUSL 8 KAUeCma8e MeXaHUu3Md, NO360JII0Uuleco coe1aco8ams nyoauuHble
U 4aCMHbIE UHMEPEChl, YMO SI8JISEMC S 0COD0 AKMYAJIbHbIM 8 YCII08USIX GTIUSIHUSL COBDEMEHHBIX 2J100a/1b-
HbIX BbI30608 HA chepy mpyda. OmmoSKHYSUUCL OM KAMe2OPUl «<UHMePec», UCHOJIb3Ye MOl 3aKkoHo0ame-
JieM 07158 Xapakmepucmuku yesieli u 3a0a4 mpyoo8o2o 3aKOHO0AMeIbCMmEd, AGMOp Pe3IoMUpPOBAl,
YUMo B YCJI08USIX COBPEMEHHBIX 2T100AIbHBIX 8bI30B08 KAK HUK020d mpedyemcsi coeidcO8anHUe UHMEPecos
CMOPOH MPYO0BO2O OMHOWEHUS, A MAKXKe 20CYOapcmed 8 Yesiax 83auMHOU NOOOEPI KU U B3AUMONOMOUU
8 peueHUu COYUaIbHbIX Gonpocos. M3yuus npoepammmuvie 0okymenmor Opeanusayuu O06eOUHEHHbIX
Hayuii 06 ycmoiiuusom pazsumuu u MexoOyHapoOHoU opeanuszayuu mpyoa o 0yoywem cgepvl mpyod,
asmop npuwesi K 6bi600Y, YMo MexK0yHapOOHbIM MPEHOOM CIMAHOGUMC S PACCMOMPEHUe Hesioseka mpyod
Kak umgecmuyuornnoeo oosekma, u Poccuiickas Dedepayusi ecomosa ciedo8ams 0aHHOMY mperoy. 00
amom ceudemesibecmayiom kak nonpasku 2020 e. ¢ Koncmumyyuro P@, 3a10%ucuue Konyenmyaibhble
OCHOGbL PA3BUMUSL COYUATILHOZO 20CY0apCmea Kak eocyoapcmaea COYUAJIbHbIX UHGEeCTUYUN, mak
U QOKYMEHMbL CMPAMecuUeckoeo NJAHUPOSAHUS, POPMUPYIOWUE COYUATIBHYIO NOTIUMUKY.

B uccnedosanuu obpauweno SHumauue Ha mo, umo npunsmoli DedepanvHblii 3aKOH O 20cy-
0apCmMeEeHHO-4aCMHOM NApMHepcmae npeoycmampusaem o0sekmsbl YACMHO2O UHBECIMUPOBAHUS,
Komopule MO2ym 0Ka3amb NOJI0KUMETIbHOE GAUAHUe HA chepy mpyod, 0OHAKO HA Ce2OOHAUHUL OeHb
OH He OPUeHMUPOBAH HA COYUATIbHbIE UHGECMUYUU UMEHHO 8 OanHoU chepe. Kpome moeco, o3nukaem
c80e0bpa3Hoe npomusopeuue ¢ MpAOUYUOHHBLIM OJisi MPYO080CO NPABAd UHCHUMYMOM COYUATIbHOCO
napmrepcmaed, HANPAGJIEHHBIM HA G3aumoolelicmaue padomHukos u padomooamesieti, NOIMOMY
npeocmasisemcs BAXHbIM ONPedeJIUMbCS C MeM, Kak O0JIKHbL B3AUMOOCUCMBO8AMb MeXDY CoOO0U
OanHble pA3HOBUOHOCIU NAPMHEPCMGEA NPU PeUEHUU BONPOCOG COYUATIBHOCO UHBECTNUPOBAHUSL G chepe
mpyoa. Taxxe asmopom onpedesienbl HANPABJIEHUS, NO KOMOPLIM OOJI)KHO NPOUCXOOUMDb pa38umue
3aKOH00amMe1bCmaad 0 COYUAIbHBIX UHBECMUYUSX, U NPOOEMOHCMPUPOBAHbI OMOEJIbHbIE CTIOKHOCHU,
€ KOMOPLIMU CIAJIKUBAIOMCSL UHBECTNOPbL U3-34 HENPOPAOOMAHHOCHU NOO OAHHBIM Y2TIOM MPYO0BO2O
3aK0H00ameIbCmada.

Knroueavie cnosa: 6ananc unmepecos, coyuasibHble UHEECMUYUU, cOCYOAPCMBO Gceobujeeo 0Oa-
20COCMOSAHUS, KOPNOPAMUGHAS COYUATILHAS OMGBEMCMBEHHOCHIb, UeJI08eYeCKUll KanumaJsi, YCmou4usoe
paszsumue

Introduction. In the development of any branch of law, the goals and objectives of its legal regulation
are no small matter. The Labor Code of the Russian Federation, which entered into effect twenty-one
years ago, consolidated the establishment of public guarantees for labor rights and freedoms of citizens,
the creation of favorable working conditions, and the protection of the rights and interests of employees
and employers as the fundamentals of the labor law, a ‘system of intentions’ requiring achievement under
the conditions of the transition to market relations, and the emergence of new trends in personnel
management. The achievement of these goals is possible only when solving certain tasks facing labor law,
which are also reflected in Article 1 of the Labor Code of the Russian Federation, such as the creation of
the necessary legal conditions to achieve optimal balance between the interests of the parties in labor
relations, the interests of the government, as well as the legal regulation of labor relations and other
relations directly related to them.

The use of such a category as ‘interest’ in the preamble of the crucial labor regulatory act is typical
not only of our country: for example, the legislators of the Republic of Kazakhstan also consider as a
task of labor law the creation of the necessary legal conditions aimed at achieving a balance of interests
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of the parties in labor relations, without mentioning the interests of the government, however, recognizing
social stability and public consent as the legal result of regulation of the relations (Article 3 of the Labor
Code of the Republic of Kazakhstan). In the Labor Code of the Republic of Belarus, on the contrary, the
category of interest is not designated as an objective for labor law; the legislators consider the establishment
and protection of mutual rights and obligations of employees and employers as one of the basic objectives
(Article 2 of the Labor Code of the Republic of Belarus). There is no doubt that achieving a balance
between the interests of employees and employers at the macro level will lead to mutual consent and
stability, given that balance is ‘one of the conditions for social peace’ [Leskina, 2020:144]; however,
I agree with the opinion of Professor L. V. Zaitseva who believes that ‘the indication of the government
as the third interested participant in relations in the sphere of work does not seem to be accidental’ [ Zaitseva,
2015: 181]. I believe that the reason for mentioning the government in the Russian code as a third party,
whose interests are to be taken into account, is due to the fact that public and private interests collide with
each other in labor law. According to A. L. Shvedov, ‘public interests’ include those social interests that
are aimed at the benefit of a non-specific group of persons, formalized and guaranteed by power entities,
and determine the legal status of the latter. Private interest is directed at the benefit of an individual
or a specific group of individuals and is determined by their independent will” [Shvedov, 2010:77].

The government, being the main regulator of labor relations, is constantly looking for the optimal balance
of private interests, using the resources available to it, primarily within the framework of lawmaking.
For example, by obliging the employer to establish a part-time work schedule for certain categories
of employees at their request, for a long time the Labor Code has not given any explanations as to how
to establish a work and rest schedule in this case if the parties cannot agree. The legislators tried to
resolve the long-term conflict and in 2017 made an amendment to Article 93 of the Labor Code of the
Russian Federation that a schedule is established taking into account the wishes of the employee, and
the production environment (working conditions) of this employer. Subsequently, a reasonable assurance
appeared as to what circumstances should be taken into account in case of a conflict of interests of the
parties.

Additionally, the government also has its own public interests, which are manifest in developing
state policy in general and social policy in particular. For example, in the Decree of the President of the
Russian Federation No. 400 dated 07.02.2021 ‘On the National Security Strategy of the Russian
Federation’, the national interests of the Russian Federation are defined as ‘objectively significant needs
of the individual, society and the government for security and sustainable development’, i.e., the interests
of the state are declared as the needs of such entities as a person, society and the state itself. Analysis
of the labor law shows that in certain cases, public interests prevail over private ones. For example, the
Labor Code, since the time of its coming into effect, has been putting a ban on terminating an employment
contract with a pregnant woman on the initiative of the employer, except in the event of the liquidation
of an organization or winding up of an individual entrepreneur. The above unconditional ban testifies
to the complete disregard by the government of the production interests of the employer, the impossibility
of exercising the right to independent personnel decision-making, management of labor, and ultimately
leads, on the one hand, to a feeling of permissiveness on the part of individual pregnant women, the
commission of disciplinary offenses by them, indicating gross violation of labor duties, given that they
are not afraid of other less severe disciplinary sanctions, and, on the other hand, to even greater reluctance
by employers to hire women of child-producing age in general, which ultimately negatively affects their
legal status in the labor market.

The above example shows that at of to date, the government has failed in its attempt to align the
interests of the parties in the labor relationship, since it has actually set on a pedestal its interests in
solving demographic problems: the aforementioned Presidential Decree No. 400 dated 07.02.2021
classifies the people’s saving as national interests and strategic national priorities of Russia, one of the
ways to implement which is to increase the birth rate as a prerequisite for increasing the population
of Russia. This problem is solved in various ways, including with the help of the prevalence of the
protective function of labor law in relation to pregnant women. This approach seems to be erroneous,
since the same Decree provides for sustainable development of the Russian economy on a new background
technology as another national interest, which, among other things, should be implemented by increasing
labor productivity through the modernization of industrial enterprises and infrastructure, digitalization,
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use of artificial intelligence technologies, creation of high-tech jobs, which proves the thesis that the
production function of labor law is also significant and relevant, whereas its implementation on the proper
level faces serious obstacles.

Considering that the Russian Federation is currently facing a variety of challenges affecting the
sphere of work, including, inter alia, demographic challenges (population aging, falling birth rates, high
mortality at working age, outflow of migrants, etc.), and digitalization of the economy (changes in the
forms employment, the need to protect ‘new workers’ (for example, those employed on Internet platforms),
the blurring of the line between work and free time, the ‘withering away’ of the profession, etc.), and
epidemiological instability (including the COVID 19 pandemic and the threat of outbreaks of other infectious
diseases, both new and old, which were considered eliminated in Soviet times), and geopolitical threats
(sanction pressure from Western countries, the outflow of foreign capital, participation in a special military
operation, etc.), and sociocultural challenges (deformation of value orientations, a lower level of law and
order, the general level of society’s culture, etc.), it has become extremely important for Russia to find
effective mechanisms for aligning the interests of the employer, the government and employees, which can
help the country overcome challenges. Social investment aimed at implementing a human-centric agenda,
which has become the international trend in the last decade, seems to be one of such tools enabling us
to take a fresh look at the balance of interests of participants in the sphere of work and contribute to the
implementation of social policies in order to achieve economic efficiency and reveal the human potential.

Materials and methods. Achievement of the goal set in this research work predetermined the use of
such general scientific and specific scientific research methods as scientific analysis, system and structural
analysis, comparative legal method, and technical legal research method. The author studied the main
aspects of the scholarly discussion on the research topic, using an interdisciplinary approach, analyzed
certain provisions of Russian labor law in comparison with the law of the EAEU member states, identified
provisions that may be adopted, made generalizations and independent conclusions.

Results. The research made it possible to come to the following conclusions:

1. In the context of global challenges, the mechanism for social investment has the potential of becoming
a forward-looking approach to aligning private and public interests, helps to separate areas of responsibility
for solving social problems between businesses and the government on mutually beneficial terms: the
government receives organizational, technological, financial assistance in implementing projects of public
importance, and at the same time provides financial support to the employers in conditions of uncertainty,
which makes it possible to strengthen the position of employees and more effectively settle employment
issues, as well as to encourage employers to further cooperate with the government in order to solve social
problems.

2. Due to strengthening of the social block in the Constitution of the Russian Federation in 2020, the
conceptual basis was laid for building a social investment state in Russia as a promising direction for the
development of a social welfare state.

3. The basis for social investment relations is Federal Law No. 224-FZ dated July 13, 2015 on public
and private, municipal and private partnerships, however, social partnership relations have been developing
in the sphere of work for several decades, aimed at ensuring the alignment of interests of employees and
employers on the regulation of labor relations and other directly related relations. As a consequence, in
order to develop social investment, it is necessary to determine how these types of partnerships should
interact with each other in order to overcome the challenges of the sphere of work.

4. The leading areas of social investment should be those aimed at ensuring greater activity by citizens
in the economic and social spheres (education, employment, promoting the health of workers), i.e.,
investments should be related to human capital, which will allow Russia to comply with international
trends and strengthen its position in the global community.

Discussion. Pursuing an active search for means of overcoming the environmental disaster, the United
Nations introduced the term ‘sustainable development’. In the Report of the International Commission
on Environment and Development ‘Our Common Future’ of 1987, it was proposed to understand this
term as ‘development that satisfies the needs of the present without creating a threat for the future
generations of inability to satisfy their own needs. The sustainable development strategy is aimed at
achieving harmony between people, society, and nature’. In the Summary document of the UN Conference
on Sustainable Development in 2012, the governments emphasize that sustainable development is
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primarily focused on people, and in view of the above, the world must be built on the principles of justice,
equality and inclusiveness, for which it is necessary to work towards sustainable and inclusive economic
growth, social development and environmental protection, and thus achieve the common good.

In 2015, the UN General Assembly adopted the Agenda for Sustainable Development for the period
until 2030 ‘Transforming Our World’, which established ‘a comprehensive, forward-looking and human-
centric set of universal and transformative goals and objectives’. Item 27 of the Agenda emphasized
that deserving work for all would be driven by a vibrant, sustainable, innovative, human-centric
economy. The opportunity to get a decent job in the future will ensure a decent standard of living for
people, the ‘benchmark of which is the high-tech potential of human production activity, the rational
use of natural resources in order to obtain sustainable income, the distribution and redistribution of
income based on the principle of social justice, excluding too stark a social difference between the rich
and the poor’ [Nevinskiy, 2018:60].

Four years later, the Global Commission on the Future of Work, formed earlier within the framework
of the International Labor Organization, presented the report ‘Working for a Better Future’, in which
the members of the Commission invited social partners - employers, trade unions, governments -
to participate in developing policies aimed at investing in the future sphere of work. The first thing
that the ILO representatives chose as an object of investment was human capabilities, including the
realization of the right to lifelong learning, gender equality, universal social protection from birth to
old age, institutions, policies and strategies that support people during transition processes in the sphere
of work; the second thing was the labor market institutions (establishment of a universal labor guarantee,
strengthening control over working time, reinforcement of social dialogue with the active participation
of the government, introduction and use of technologies for the benefit of worthy work); while the
third thing was decent and stable employment, including encouragement of investment in the most
significant areas of the economy (care economy, green economy, rural economy, and digital economy),
change in the structure of business incentives by developing long-term investment relations, including
by updating the fiscal policy, accounting, and forming additional indicators of human development and
well-being. Thus, the ILO considers investments from the state, employers and employees to be the
main driver for the future of the sphere of work.

Currently, a new concept of a social-welfare state, called the ‘social investment welfare state’, is widely
used in world practice, ‘the main goal of implementing the programs of which should be as follows:
creating employment opportunities for the greatest possible number of people; growth in labor productivity;
ensuring the overall economic stability of society in combination with overcoming the consequences of
recurrent socio-economic crises’ [Samygin & Samygina & Popov, 2021:62].

The concept of ‘social-welfare state’ for the first time received a detailed legal justification in the
middle of the 19" century in the works of the German legal expert and economist Lorenz von Stein who
believed that such a state ‘shall maintain absolute equality in rights for all different social classes, for an
individual self-determined individual due to its power. It is obliged to contribute to the economic and
social progress of all its citizens, because the development of one is a condition for the development of
the other, and in this sense we are talking about a public or social-welfare state’ [Stein, 1876:215]. This
concept was embodied in the Constitutions of many states that created a system of guarantees as part
of pension benefits and health care, free education, social services, and insurance. However, by the
middle of the 20™ century, in developed Western countries, the social-welfare state began to compete
with the ‘state of universal prosperity’, ‘well being state’, ‘prosperity state’ (‘welfare state’). For example,
the Encyclopedia Britannica proposes understanding the state of universal prosperity as a ‘concept of
government in which the state or a well-established network of social institutions plays a key role in
the protection and promotion of the economic and social well-being of citizens. It is based on the
principles of equality of opportunity, equitable distribution of wealth, and public responsibility for those
unable to avail themselves of the minimal provisions for a good life!'‘. According to O. S. Zabralova,
the social-welfare state and the welfare state are not identical in their content: ‘the ‘social-welfare state’
rather indicates the social orientation of state policy, the desire to ensure a high level of social guarantees;
whereas the ‘welfare state’ characterizes the already existing quality of social relations, and manifests the
achievement of the goals of social policy’ [Zabralova, 2022:23].

! Welfare state. Britannica, available at: https://www.britannica.com/topic/welfare-state.

49



/)

Vol. 6. Is. 1

The need to rethink the concept of the social-welfare state is due to the crisis in its traditional model:
according to Professor T. Yu. Sidorina, this crisis went through three stages, namely, economic (rising
unemployment and the emergence of new forms of poverty, late 1970s), ideological (bureaucratization
of the machinery of government, 1980s), and conceptual (rethinking the concept of social solidarity,
dependency, social rights and the legitimacy of state intervention in the social sphere, 1990s) [Sidorina,
2005]. The 2008-2009 crisis revitalized the ideas of neo-liberals who believe that social spending diverts
capital from production, and therefore it is necessary to implement a policy that provides for a reduction in
state social spending, increasing the requirements for their beneficiaries, and the ‘privatization’ of certain
state and municipal services in the social sphere [Seresova, 2021]. However, the ideas of the neo-liberals
also met with resistance, since the final political decisions, although they contributed to economic growth,
could not overcome poverty. That is why the concept of the social investment state began to develop, the
economic foundation of which, among other things, was laid by Nobel laureate A. Sen, according to which
social policy should ultimately contribute to broadening the chances for people [Sen, 2004 ].

The idea of a social investment state is based on the concept that ‘programs that create employment
opportunities and ensure productivity growth contribute to the economic sustainability of the state... the
social-welfare state is converted from a burden into a resource for economic development’ [Sinyavskaya,
2020:23], whereas social investment ‘should be understood as a transition from the traditional passive state,
which focused on income support, to a state that contributes to the creation of economic opportunities and
prospects associated with fulfillment of the individual’s potential and their inclusion in the labor market’
[Chubarova, 2015:19]. According to researchers of the social investment state, it has certain advantages as
compared to the traditional welfare state, since it is based on:

1) striving for aligning the economic and social policies, since without a society with a good education,
health care, housing and other social infrastructure, the knowledge-driven economy cannot function
effectively;

2) commitment to equality of opportunity - in the social investment state, it is not just the increase in
economic growth that matters but also the fair distribution of its results;

3) increase in participation of citizens in the economy, their greater activity in economic and social
terms [ Chubarova, 2015].

The social investment state involves the implementation of an active policy in the field of employment,
with several main directions of investment: firstly, this is investing in general and vocational education,
retraining and advanced training, especially for those people who are exposed to high risk of social
exclusion; secondly, social insurance, primarily in terms of being granted social leave for child care; the
third direction is the system of social services for the family, aimed both at organizing child care so that
their parents can resume their employment activity, and at caring for elderly people, the disabled, again, to
enable the employable relatives caring for them to combine care with work [Seresova, 2018].

The state in this case plays the role of an ‘investor of the first instance’ (the term was introduced by
Professor of London University College Mariana Mazzucato), since ‘it is the state that must anticipate the
emergence of markets and provide long-term or ‘patient’ capital in the early stages of project development 2.
The state also plays the role of the organizer in supporting and developing the social investment market,
developing both strategic directions for investment projects and improving the legislative and incentive
framework to attract investors. For example, in 2017, the Australian government adopted the Social
Investment Principles, which are binding when governments are involved in a social impact investment
transaction, and a year later, a social innovation and social finance strategy was developed in Canada. As
the regulator of the investment process in relation to the development of the social sphere, the state should
ensure the following: ‘providing a legislative framework for the economic behavior of business structures
and households; formation of conditions for placing a state order and rules for the functioning of enterprises
in the public sector of the economy; support and cooperation with civil institutions; elaboration of general
guidelines for the development of social investment; development of mechanisms for interaction between
the social investment subjects; control over investment processes in the social sphere; assessment and
monitoring of processes in the social sphere... social profile of the budget, which would provide sufficient
amounts of consolidated spending on social development’ [Derkach, 2014:108-109].

2Buev, M. (2019) The State as an investor of the first instance. Vedomosti, available at: https://www.vedomosti.ru/opinion/
columns/2019/12/22/819385-gosudarstvo-investor.
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Since the state needs to attract private investment to solve social problems, it needs not only to appeal
to the social responsibility of businesses but also to make them interested in the investment process, to
show the associated benefits. ‘Social impact investing’ (impact investments) has become such a tool. The
Global Impact Investors Network, which currently unites more than 2,000 investors, further proposed
interpreting this term as ‘investments in companies, organizations and funds in order to obtain both
a social and environmental effect, as well as financial return’. The European Sustainable Investment Forum
has proposed the concept of ‘sustainable and responsible investment’, which, in its opinion, is ‘a true
manifestation of the major changes in thinking associated with the huge environmental and social problems
facing our world 3.

Despite a number of terminological approaches, impact investing is always characterized by the fact
that it leads to a combination of financial and social/environmental outcomes, the latter of which is not a
side effect of the financial outcome but rather a pre-designed goal that can also be assessed and measured.
In view of the above, impact investing is closely related to corporate social responsibility, which, according
to clause 2.18 of ISO 26000-2012 ‘Guidelines for Social Responsibility’, refers to the ‘responsibility of
an organization for the impact of its decisions and activities on the society and the environment by means of
exercising transparent and ethical behavior that promotes sustainable development, including the personal
health and well-being of the society at large, accounts for expectations of stakeholders, corresponds to
the requirements of applicable law and is consistent with international behavioral standards, which is
integrated into activities of the organization in general and is applied in its relationships’. At the same
time, the relationship between these concepts can be different: some companies consider social investment
as an ideology of corporate social responsibility, while others consider it a type of social activity of
a corporation, often implying public and private and multilateral partnerships for the implementation
of environmental and social projects.

After the adoption of the Agenda for Sustainable Development for the period until 2030 by the United
Nations in 2012, 17 goals and 169 their corresponding objectives, as well as indicators for sustainable
development started to be used as indicators that are tracked as part of the investment cycle. For example,
if we talk about the sphere of work, there is no doubt that every sustainable development goal can bring
a positive effect to the sphere of work as well, but the most suitable targets for investment seem to be
such sustainable development goals as the elimination of poverty (goal 1), good health and well-being
(goal 3), high quality education (goal 4), gender equality (goal 5), decent work and economic growth
(goal 8), reduced inequality (goal 10), and partnerships in the interests of sustainable development
(goal 17). The last sustainable development goal is to establish inclusive partnerships at ‘the global, regional
and local levels, built on principles and values, shared vision and common goals, aimed at satisfying the
needs of people and the planet’, which can be done through mobilization of domestic resources, additional
financial resources from a variety of sources for developing countries, and the adoption and application
of investment incentive regulations for the benefit of the least developed countries.

Most often, impact investing is implemented in four directions:

‘refusal to invest in ‘harmful’ risks;

innovative solution to social problems of society under the market conditions;

intra-corporate investments in the human capital of the corporation’s employees;

investments in the development of regions of presence’ [Chudinov, 2016: 55].

For example, investors are not ready to support companies that do not comply with labor laws, allow
discrimination, violate the fundamental rights of citizens in the field of labor, produce alcohol, cigarettes,
weapons, are environmentally unsafe, engage in birth control, etc. At the same time, they are interested in
investment projects related to creating and organizing jobs for citizens facing the threat of social exclusion,
raising the educational level of employees, and improving their health.

If we assess the readiness of the Russian Federation to introduce the approach of social investment into
the basic goals of sustainable development on labor issues, we can say that certain steps in this direction
have already been taken. Almost thirty years ago, the Constitution proclaimed Russia to be a social-welfare
state ‘the policies of which are aimed at creating conditions that ensure a decent life and free development

3 EFAMA Report on Responsible Investment 2014. Available at: https://www.efama.org/Pubhcations/Public/Responsible_
Investment/140228_Responsible_Invest' ment_Report_online.pdf.
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of a person’. The characteristics of the social-welfare state, including, among other things, the basic
standards of the sphere of work, were strengthened by fundamental human-centric values and principles,
thanks to amendments to the Constitution in 2020: in particular, Article 72 establishes joint jurisdiction
of the Russian Federation and its constituent entities for ‘coordination of healthcare issues, including
ensuring the provision of affordable and high-quality medical care, maintaining and strengthening public
health, creating conditions for a healthy lifestyle, building a culture of responsible attitude of citizens
towards their health; social protection, including social security’; it was determined that the system
of pension benefits for citizens should be based on the principles of generality, justice and solidarity
between generations, subject to the indexing of pensions at least once a year (Article 75), and Article 75.1,
added to the Constitution, proclaimed readiness of the state to create ‘conditions for sustainable economic
growth of the country and improvement in the well-being of citizens, for building mutual trust of the state
and society’, to guarantee ‘the protection of the dignity of citizens and respect for the laborer’, to ensure
‘a balance between the rights and obligations of a citizen, social partnership, economic, political, and
social solidarity’.

Through the amendments to the Constitution of the Russian Federation, ‘instead of a benefactor social-
welfare state, we have a social-welfare state that in many respects acts as a partner to civil society and its
institutions. A state that, on the basis of close interaction and social solidarity with civil society and its
institutions, creates favorable living conditions for a person. By interacting with such a social-welfare state,
both civil society and a particular person will be forced to change the role of a dependent and passive
observer to the role of an active partner participant in the social-welfare state in improving the standard
of living, their own well being and the development of the social and economic sphere’ [Saudakhanov,
2021:61].

It should be mentioned that the concept of ‘laborer’ appeared in the Constitution of the Russian
Federation, which can also be discussed from the viewpoint of social investment. We can say, ‘the basis
of the ‘laborer’ concept is the movement of a market participant as a new force of social progress and
intellectual activity’ [Kritskiy, 1991:17]; the paradigm of the development of a laborer is represented by
the theory of human capital, which requires investment both from society and from the person himself.
Since human capital is considered as ‘a reserve of knowledge, skills, abilities, intellectual and physical
abilities developed and mastered as a result of investments by the state, enterprises, individuals, which
can be used or are used in order to obtain or to increase the income of a society, enterprise or employee’
[Bychenko, 1999:49], the areas of investment in it are quite diverse and include lifelong education, health,
career guidance, formation on moral values, motivation to work, mobility, and realization of reproductive
capabilities. Moreover, timely and purposefully made investments in human capital, both tangible and
intangible, become even more valuable over time than investments in equipment, technologies, etc.

However, it should be recognized that there has not yet been adequate regulatory control over social
investment in the sphere of work. The institution of social partnership, understood by the legislator as
‘a system of relations between employees (representatives of employees), employers (representatives
of employers), state authorities, local governments, aimed at ensuring the alignment of the interests
of employees and employers on issues of regulating labor relations and other relations directly related
thereto’ (Article 23 of the Labor Code of the Russian Federation) is traditional for labor law. I would
like to emphasize that the institution of social partnership is aimed precisely at aligning the interests of
employees and employers. At the same time, a few years ago, Federal Law No. 224-FZ of July 13, 2015
‘On Public and Private Partnerships, Municipal and Private Partnerships in the Russian Federation and
Amendments to Individual Legislative Acts of the Russian Federation” was adopted, which defined these
types of partnerships as ‘cooperation between a public partner, on the one hand, and a private partner, on
the other hand, which is legally formalized for a certain period and based on the pooling of resources, the
distribution of risks, which is implemented on the basis of an agreement on public and private partnership,
an agreement on municipal and private partnership, concluded... in order to attract private investment
to the economy, ensure the availability of goods, works, services and improve their quality by public
authorities and local governments’, which means that the state considers social investment precisely as an
agreement between a private investor and the state. Based on this definition, two conclusions can be made:
firstly, despite the fact that this law defines more than 20 targets for attracting private investment, which,
of course, can have a positive impact on the sphere of work, however, it lacks investment targets that are
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important specifically for developing labor law; currently, the law is still aimed at resolving issues of social
infrastructure. Secondly, public and private partnership does not involve citizens or their representatives
as a party. As applicable to the area of social investment on labor issues, both types of partnership have
pros and cons, therefore, it is necessary to develop a mechanism for their interaction and develop it from
a legal standpoint and in the area of labor law.

When determining strategies, directions, sources of investment in a laborer, one should not forget about
the balance of interests of the parties and the state, about assessing the intermediate results obtained, and
adjusting the tools for achieving them if warning signs of their inefficiency are identified.

For example, the state investment in the health of citizens is screening medical examination of citizens.
It should seem that the chosen tool for the implementation of the goal of sustainable development ‘good
health and well-being” was chosen optimally: it does not require financial costs for the population, it has
a positive connotation, i. e., it is aimed at caring for citizens, but it is not yet possible to assert its real
effectiveness. The Ministry of Health of the Russian Federation, summing up the results of screening
medical examinations in 2022, noted that about 68 million citizens (46 %) were medically screened, and
within a year, the coverage should increase by almost half and reach 70 %. However, in the opinion of
the Audit Chamber, these figures are overestimated and, based on the results of execution of the budget
of the Federal Compulsory Medical Insurance Fund, its auditors came to the conclusion that much
fewer citizens were medically screened, accounting for only 51 million people®.

As experts note, it is not the number of people who have undergone periodic medial screening
examination that is important, but its quality: ‘disease detection has become an end in itself, and not a tool
for selecting patients for subsequent effective treatment’, ‘the relationship between conducting screening
medical examinations and subsequent actions to treat identified patients has not been worked out; existing
resource constraints are not taken into account, primarily the weakness of primary health care’ [Sheiman
& Shishkin & Shevsky et al. 2021:22], especially in small towns. Additionally, periodic screening medical
examination does not always achieve an effect due to the peculiarities of its labor and legal regulation.
In particular, the employee does not have the right to choose the day of screening medical examination,
they must coordinate it with the employer, which leads to the situations when medical institutions
refuse citizens to undergo periodic screening medical examination, since on the dates specified by their
representatives the employee is not allowed to be absent from work, and the employee is supposed to
choose the convenient dates without the approval of the medical institution. At the same time, employees
under the age of 40 are guaranteed only one day to undergo a screening medical examination, which is
often not enough to pass tests and consult with specialists, while Article 128 of the Labor Code does not
provide unpaid leave of absence for this case. For this reason, employees often either do not complete
the screening medical examination, or immediately refuse to participate in it; accordingly, the employment
and labor laws need to be improved. I believe that the area of investing in health care can also be
supported by the activation of corporate programs to improve the health of employees, which are one
of the most effective forms of investment in human capital. For example, Severstal PJSC, has developed
and is implementing a comprehensive program ‘Health of Severstal’, which just solves the problem
of weakness in primary health care. The Severstal medical unit includes paramedic health centers,
polyclinics, a hospital, dental surgery, a maternity hospital with a female consultation; there is outpatient
observation, there are schools for treating diabetes, arterial hypertension and weight loss, and a system
of voluntary medical insurance is used actively.

Vocational education and training also opens new opportunities for investment in the framework
of achieving sustainable development goals, helping people in difficult life situations. For example, since
2021, the Russian Federation has been actively involved in financing and organizing additional vocational
training for citizens, while implementing the federal project ‘Employment promotion’ the national
‘Demography’ project, under which more than 67 thousand people have completed training courses. This
project is designed to overcome the difficulties in finding employment that people may face, for example,
due to age, having children of preschool age, the threat of dismissal, being unemployed, etc., which
means that it prevents or combats social exclusion. Through the implementation of this project, it has

* Statistics passed medical examination (2023). Kommersant, 62, available at: https://russiasnews.com/the-statistics-
passed-the-medical-examination-newspaper-kommersant-no-62-7507-dated-04-11-2023/.
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become possible to improve skills and demand in the labor market, change the type of activity or start
one’s own business. It should be noted that the regulatory framework of the federal project - Decree
No. 800 of the Government of the Russian Federation dated May 27, 2021 ‘On Implementing Measures
to Organize Vocational Training and Additional Professional Education for Certain Categories of Citizens
for the Period until 2024, is being improved on an ongoing basis, which is a manifestation of actual
monitoring of the effectiveness of the project and the prompt elimination of problems. For example,
currently, those who wish to receive education in a public sector, must be provided by the public
service for vocational guidance (which was not included in the original version of the document), as
a result of which the issue of the feasibility of undergoing vocational training or receiving further
vocational education is decided, which means that budget money for education is saved that will not bring
the return necessary for the state and the individual. At the same time, the ‘Digital Professions’ project
of the federal project ‘Personnel for the Digital Economy’ of the national program ‘Digital Economy’,
which is in demand in the face of the challenges of the digital economy, intended to train citizens in
digital competencies in demand for the Russian labor market on a fee-paid basis from 50 % to 100 % of
the cost of training, was forced to be frozen due to a lack of financing. In the context of economic
and political instability, this situation testifies precisely to the social orientation of the state and the
conscious choice of a project subject to state support - assistance in training in order to promote
the employment of those who cannot afford to pay for education.

It seems that investing in education related to the implementation of corporate social responsibility
can help citizens and the state in a situation where they need to constantly improve their qualifications.
For example, employers can enter into agreements with educational institutions, both providing
financial support to students and teachers, and organizing internships, giving employment opportunities
to promising students. The above can be evidenced by interaction between Tambov State Technical
University and the Black Bears IT Company, which develops mobile games that are played by more than
15 million people. In November 2022, they signed an agreement on implementing a grant program to
support tutors teaching students modern software development tools. This company also sponsors IT
marathons among students, the winners of which receive not only valuable prizes but also the opportunity
to have an internship in the company®. The creation of corporate universities is also an example of
social investment. For example, Sberbank of Russia PJSC, Sibur Holding PJSC, Russian Railways
JSC, MTS PISC, etc. have corporate universities. In 2022, at the federal level, it was decided to create
a corporate university to develop quantum computing using the facilities of Rosatom State Corporation,
which will involve leading educational organizations of higher education implementing programs of
advanced education related to the development of quantum computing and best practices®.

In addition, while implementing the ideas of social investment, the government should actively develop
mechanisms to protect investments and investors in this process. For example, an obligation for the employer
to provide employees who successfully finished in-person and remote and part-time forms of education,
provided that they receive an education of the appropriate level for the first time, additional paid holidays
for passing intermediate and final certification. However, it is not uncommon for an employee to quit after
receiving an education, and the employer, having paid vacations, and in certain cases travel to the place
of study, does not receive a positive effect from the completion of the training course by the employee,
primarily in the form of a return on the acquired qualification. There could also be the situation when
an employee receives an education in the field that initially does not meet the interests of the employer
but has to bear an obligation to provide state guarantees. In this matter, the labor law needs to be revised,
since it puts the employer in the position of a ‘forced investor’.

Conclusion. Thus, due to social investments, a transformation of the social state is taking place, the
main task of which is to maintain the income of citizens, into a social-welfare state that pursues a policy
of promoting employment, which ultimately leads to the creation of opportunities and prospects associated
with the revelation of human potential, including with the help of labor.

5> Volodina, O. Tambov University signed an agreement with the IT company Black Bears on grant support for teachers.
Available at: https://www.tambov.ru/tambov-news/economics/item/10925-tambovskij-vuz-podpisal-soglashenie-s-it-kompaniej-
chernye-medvedi-o-grantovoj-podderzhke-prepodavatelej.html.

¢ Gureeva, U. (2022) A corporate university for the development of quantum computing will appear in Russia. Available
at: https://rg.ru/2022/11/24/v-rossii-poiavitsia-korporativnyj-universitet-po-razvitiiu-kvantovyh-vychislenij. html.
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Social investment is aimed at mutual assistance to businesses and the state in solving problematic issues
of education, maintaining and strengthening the health of citizens, mobility, overcoming difficulties in
finding employment and choosing a profession.

The task of the state as the ‘first investor’ is to make the sphere of work attractive for investment,
ensure the protection of the rights and interests of investors, help companies, individual entrepreneurs
who are ready to engage in social entrepreneurship, as well as all employers of small- and medium-sized
businesses if they encounter problems associated with the threats that our country has faced in recent years.

To implement social investment programs, it is also necessary to modernize labor law, especially on
the issue of employee training. I believe that the interest of the state in this tool for aligning interests
indicates its prospects and demand in the sphere of work, which means that it implies the future study
of the chosen topic.
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OVPPOBM3 ALV KOHTPOJ’IBHO-HAJI.SOPHOVI HOEJATEJIBHOCTU
KAK MHCTPYMEHT ITPOTUBOAENCTBV KOPPYIILINN

IT. A. KYPBIHAVH
Canxm-Ilemepbypeckuil eocyoapcmbennviii yHubepcumern
ORCID ID: 0000-0002-0133-3953

IIpomusodeticmseue Koppynyuu u3-3a ee U3MEHAIOWUXCS (POPpM U CNOCOO08 OO0JIKHO UMeMb
NOCMOSIHHLIL U BCECMOPOHHULL Xapakmep, mem 0oJiee umo Koppynyuel nopaxenvl 3ce YPoSHU 00uecmada.
Lucpposuzayusi AOMUHUCIPAMUBHBIX NPOYEOYP NO380J18em NOSLIUAMb IDPHeKMUSHOCHb NYOJIUUHOSO
ynpagsienusi u 00ecneuusdansd npo3PaAuHOCMb NPUHUMAEMbIX peuwerul. OOHaKo HeoOX0OUMO OYeHUmDb,
HACKOJIbKO COBNAOAOm yesiu U peaaibHoCmb UxX donJiowenus. Memooonocus ucciedo8anus GKarouaem
popmanbHo-00emamuueckul, CpagHUMEIbHO-NPAGOBOU, UCMOPUHEeCKUll, a Makxe CMAamucmuvecKui
U OYHKYUOHATIbHBLIL MemOObl.

B Poccuu npunsim ouepednoii naian 60pb0bl ¢ kKoppynyuet, KOmopblil « LOOKPensieH» 3e0eHueM HOBOU
cucmemwl «llocetioon», obecneuusaroueti codar00eHUe AHMUKOPPYRYUOHHBIX MPeOOBARUL PA3TIUUHBIMU
0071KHOCMHbIMU iuyamu. OOHAKO ROCMOSIHHBLIL YKJIOH G YUDPOBU3AYUIO AOMUHUCTPANUBHBIX NPOYEOYD
U KOHMPOJIbHO-HAO30PHOU 0esIMeJIbHOCMU He MOYXem a8MOMAmuveckKy npudecmu K UCKOPEHEHUIO
koppynyuu. OHa nuws co3daem npeonocwvliku. Kpome moeo, npoepammuvie 0OKyMeHmMbl He CMAdsim
makue yesu, 0axe Mex0yHapooHo-npagossle akmol. Coesian 861800 0 MoM, Umo yupposu3ayus umeem
MHOKECMBO NPEUMYUECME — MO JIeSKOCMb, NPOCMOMA U ObICMPOMA NPUHUMAEeMbIX pewenuti. B camom
deJie, 371EKMPOHHASL POPMA KOHMPOJIbHBIX MEPONPUSMUL YOOOHA: He HYKHO 00120 HKOAmb, cOMOGUMND
00KYMEHMbl, KOHMPOJIbHBIL OPSaH MOYXKem Gce Nposepums 00HOMoMenmHo. Takxe yugpposuszayus yxie
nokaszana 3phgekmusHocmsb @ CHUXeHUuU «Oblmogoi» koppynyuu. OQOHAKO, HAnpumep, G OMKPLIMbIX
OAHHBLIX OMCYMCMBYem pPA38epHYMAs CMAMUCMUKA De3yJIbmamos 00kKaA108aHUS. KOHMPOJIbHBLX
Meponpusimuii. He803M0%HO oyeHums, 4mo 00xaiosanu, Kakue peuetu s 8bIHOCUTIUCD U KaKue npodiembl
8O3HUKANU. BMecme ¢ mem nodcemecmuast 31eKmpoHHa st (hopma He u3basum om HeeamusHbIX A6ICHULL:
Hem eOUuHO02o CMaHoapma G3auMoOeiucmaus: aOMUHUCMPAMUBHO2O OPEAHA U HEe8JIACMHOCO CYOseKma.
Iocnednuii ne 8cecda Oydem 3acaywan. Kpome moeo, HOpMamusHble NPAGOBbIe AKMbl HE YUUMbBIGAIOM
O0OUH BAXKHBII ACNEKM. He GCe UACMHbIE JIUYya umerom oocmyn k cemu Humeprem.

Knioueawvie cnnoga: npomusooeticmaue Koppynyuu, ouacu Koppynyuu, yugposusayus, aOMuHucm-
pamugsHbvle npoyeodypbl, KOHMPOJib U HAO30D
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DIGITALIZATION OF CONTROL AND SUPERVISORY ACTIVITIES
AS A TOOL FOR ANTI-CORRUPTION

PAVEL A. KURYNDIN
Saint Petersburg State University
ORCID ID: 0000-0002-0133-3953

The fight against corruption, due to its changing forms and methods, must be permanent and
comprehensive. Moreover, all levels of society are affected by corruption. The digitalization of administrative
procedures makes it possible to increase the efficiency of public administration and ensure the transparency
of decisions made. However, it is necessary to assess how the goals and the implementation coincide.
The research methodology includes formal dogmatic, comparative legal, historical, as well as statistical
and functional methods. Russia has adopted another plan to combat corruption, which is ‘reinforced’ by
the introduction of the new Poseidon system, which ensures compliance with anti-corruption requirements
by various officials. However, the constant focus on the digitalization of administrative procedures and
control activities cannot automatically lead to the elimination of corruption. It only creates the prerequisites.
In addition, program documents do not set such goals, even international legal acts. It is proposed
to recognize, digitalization has many advantages — like clearness, simplicity and speed of decision
making. Indeed, the electronic form of control measures is convenient: there is no need to wait long,
or prepare documents, the control body can check everything immediately. Also, digitalization has
already shown its effectiveness in reducing petty corruption. However, for example, there is no detailed
statistics on the results of appeals against control measures in public records. It is impossible to assess
what was appealed, what decisions were made and what problems arose. At the same time, the universal
electronic form will not get rid of negative phenomena — there is no single standard for interaction between an
administrative body and an individual. The latter will not always be heard. Furthermore, the regulations do
not take into account one important aspect: not all individuals have access to the Internet.

Key words: anti-corruption, corruptogenicity, digitalization, administrative procedures, control and
supervision

Poccuiickoe agMHUHHCTpaTHBHOE MPaBO MPOLLI0, KaK H3BECTHO, HECKOJIBKO JTANOB pedpOpMUPOBaHUS
3a nocsienane noutu 30 sier. Te mpeoOpa3oBaHusl, KOTOpPbIE OBLITH COCJIAHBI B CEPEOUHE HYJICBBIX OOB,
0e3yCJIOBHO, CHIT'PaJIH MOJIOKUTEIIBHYIO POJIb B IIEPECMOTPE MOIEJIN B3aNMOOCHCTBHS 8 IMUHUCTPATHBHBIX
OpPraHoB W YacTHbIX JiMu. OHU 3a/I0KUJIM aAMUHUCTPATHBHBIE MPOLEAYPbl B YacCTH FOPUAMYECKON
1 (paKTUUEeCKOil BO3MOXKHOCTH peasM3aldd U 3alUThl MyOJIMYHBIX MpaB CpaXOaH M OpraHu3auuii
[Manssuna 2008]. OnHako [0 cux mop B Poccuu He MPUHST 3aKOH 00 agMUHHCTPATHBHBIX MPOLEAypax,
XOTSI HEOOXOOMMOCTh AAHHOT'O aKTa OOOCHOBBIBAETCSI B HAyKe, M AaKe MOTOBUJICS MPOEKT TAKOTrO 3aKOHA
[daBbimoB 2016; CrapusioB 2019]. Kpome toro, B Poccuu 3amumiuaroTcsl OUCCEPTALUH, MOCBSILIEHHbIE
BOINpPOCAaM aAMHUHHCTPATUBHBIX MPOLENYpP KaK MHCTPYMEHTY NpOTHBOAeiicTBHS Koppynuuu [MasisiBuHa,
2008; INoBHeri 2011 ].

B camom pesie, aAMHUHUCTpATUBHAS IPOLEAYpa, COOPMUPOBAHHASI HA OCHOBE UETKHX U SIHHOOOPA3HBIX
NpaBUJI ACSATEJPHOCTH OPraHOB MYOJMUYHOH agMHUHHCTpannu (IpaBoBOil 0Opa3en AesSTeJTbHOCTH),
obecnieunBaeT ONpeaesIeHHOCTD, a 3TO, B CBOKO Ouepenb, nMpeaBocxumaet koppynuuto [ baamun 2016].

BMmecre ¢ TeMm B HauaJsie Jieta 2021 r. ObL1 NpUHAT ouepenHoil HarmoHa tbHBbIi MJ1aH NPOTHBOAEHCTBHS
koppymuu Ha 2021-2024 romer'. Takke B cdepe NpOTUBONEHCTBUST KOPPYIILUK HOSIBUTCST CIIELHATbHAS
cucrema «[loceitnon». [lo 3ambicily pa3padOTUNKOB OHA TMO3BOJIMT CJICAMTH 3a JIMLIAMH, Ha KOTOPBIX
pacHpoCTpaHeHbl OTPaHUYCHHUS, 3alpeThl W TPeOOBAHUS, YCTAHOBJICHHBIE B IEJISTX MPOTHBOOCHCTBHS
KOPPYILHUH, B PEKUME PEaslbHOrO0 BPEeMEHH?.

! HaumonasipHblil nU1aH npoTuBoneiicTBust Koppynuun Ha 2021-2024 rogpr: yTB. Yka3om Ipesunenta PD or 16 aBrycra
2021 r. No 478.

? ¥Yka3 Ilpesupenra Poccuiickoit Menepauun ot 25 anpesis 2022 r. NO 232 «O rocygapcTBeHHOH HHMOPMALMOHHO!M
cucTeMe B 00s1acT mpoTuBoOAeiicTBUSL Koppynuuu ,,IToceiinoH® n BHeceHnu H3MEHEHHil B HEKOTOpble akThl IIpe3nmeHTta
Poccuiickoit Menepaunu».
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Kpome Toro, He Moxer momMoub B OOpbOe ¢ KOppymnuueid MeXAyHapomHoe mpaBo. B pamkax
EBpa3suiickoro akoHoMuueckoro corwo3a (masee - EADC) OTCYTCTBYHOT cheluasbHble NOJIOKEHHUS,
NpeIMeTOM KOTOPBIX SIBJISIETCS HENMOCPEACTBEHHO mpoTuBoneiicTBue koppynuuu [ Torysakosa, MimaHoBa
2016]. Ecomn Ob1 yupenutesibHbie JoKyMeHTbl EADC comepkas Obl TakHe MOJIOXKEHUS, TO 3TO MOIVIO
Obl cTaTb d(PPEKTUBHBIM CPEICTBOM MNPOTUBOAEHCTBUS KOppynuuu. MexXayHapomHble 00sI3aTesIbCTBA
rocydapcTB, BbITEKAIOUIME M3 HMHTETPALMOHHBIX MEXAYHAPOOHBIX OOCOBOPOB aHTUKOPPYMNLHOHHOM
HaIpaBJICHHOCTH, OyIyT KaK MHHHUMYM CTaHOaPTU3UPOBAHBL

Henp3st He 3aMeTuTb, 4TO POCCHSI HEOXOTHO MCMOJIb3YeT U HMHBIE MEXIYHApPOOHbIE MHCTPYMEHTBHI.
Hanpumep, ocoOblil nHTEpec MpeacTaByIsIeT ONpeAe/IeHHe «KOPPYIIHOHHOTO MPaBOHAPYIICHHS», TaHHOE
B MOOEJIbHOM 3akoHe «O MpOTHBOmEHCTBHMH KOPPyMium»’. B 9TOM akTe OHO HOCHT MEXOTpPacJIeBOM
XapakTep, He OrpaHUYNBasiCh YTOJIOBHOI M aAMUHUCTPaTUBHOI cdepoii. Kpome Toro, Poccusa ao cux nop
He parudunmponasa cr. 20 KoneHunn Oprannzanun O0beauHeHHbIX Haluii npoTuB KOppynuuu B 4acTu
YrOJIOBHBIX Mep 3a He3aKOHHOe odoraiieHne*.

INosydaercst, UTO MOUCK MHCTPYMEHTApHs MPOTHBOACHCTBUSI KOPPYMLMH OCTaeTCs 3adadeil caMoro
rocyagapctsa. [Ipy 9TOM HOpMaTHBHO-NPABOBOE PEryJIMpoBaHue LUMPOBU3ALUU MTYOJIMYHOTO YIPaBJICHUS
B 11I€JI0OM U KOHTPOJIbHO-HA30PHOI1 1€ST€IbHOCTHU SIBHO OTCTAET OT CTPEMUTEJILHOI'O Pa3BUTHS LUPPOBBIX
TEXHOJIOTHii, A€ MOYTH KaX/Iblil IeHb MOSBJISIOTCS KaKie-TO HOBble L(POBON CEPBUC MJTH yCJIyra’.

Takum 00pa3oM, HACTOSINEEe HCCJICAOBAHNE MOCBSILICHO aHaM3y ACUCTBYIOIIErO0 HOPMATHBHO-
MPaBOBOTO PEryJIMPOBAHHS, OLEHKE ero 3(EeKTHBHOCTH, MOUCKY MOTEHIHAJIBHBIX MPo0JIeM U myTeil nx
pewenusi. B padore HalM NpuMEHEHHE OOIEHAyYHbIC U CHeLMaJIbHble METOb! Mo3HaHus. [IpuMenenue
B JAHHOM HCCJIEAOBaHUU (pOPMaJIbHO-AOrMATHUYECKOIO METOAA B KOMILJIEKCE CO CPABHUTEIbHO-ITPABOBBIM
METOOOM MO3BOJINJIO TOJTyYNTh HOBBIE 3HAHHUS O MPEAMETe PadOTHI MyTEM COIMOCTABJICHHUS W aHAJIH3a
HOPMATHUBHOI 0a3bl M MPAKTHKH €€ NMpUMEeHeHus. lcTtopuuecknii METON CBSI3aH C M3YUEHHEM Mpolecca
dopMHpOBaHUST W Pa3BUTHS OTOEJIBHBIX AaCHEKTOB OObeKTa uccienoBaHus. C MOMOIIBIO HAaHHBIX
CTaTUCTUKHU U (PYHKIMOHAJIBHOIO METOHNa OBLIIN MPOAHAIM3HPOBAHbBI PE3y/IbTAaThl paOOTHI NN POBH3ALIN
1 BBISIBJICHBI MOTEHLHAIbHBIE TPOOJIEMHbIE TOUKH B CYILECTBYIOIIEIl MOIEJIU IPABOBOrO PEryJIMPOBAHHUS.

Koppymmust, K coxaJIeHHI0, CTajla MOBCEIHEBHBIM CIYTHUKOM OOIIecTBeHHON Kn3Hu. OHA HMeeT CBOU
MPOSIBJICHAST KaK B OBITOBOM IUIaHE, TaK M HA PA3JIMYHBIX YPOBHSIX BjacTH. [Ipu 3TOM HOpMaTHBHBIC
U IPOrpaMMHbBIE JTOKYMEHTBI HE BCEraa YUHTBIBAIOT BCE ACHEKTHI AESATEJbHOCTH. [IpyrHMH CJIOBaMH,
OHM [daXe He CTaBAT CBOEHl LEeJIbI0 HCHOJIb30BaTh LU(MPOBU3ALMIO KaK CPEACTBO CHHUXKEHHS WJIH
NPOTUBOMEICTBUS KOpPpyNnuuu. B pelienuu 3Toil 3aaa4n He MOT'YT IOMOYb U MEXIyHapOOHbIE JOTOBOPHI,
BKJItouast ypoeHb EADC, nmockosibKy oHH 00 cchopMy/TMpOBaHbI B OOIIEM BuAe, JIMOO B HUX TaKXkKe
OTCYTCTBYET TaKasi LeJIb.

Kpome Toro, mucpoBuzanusi, Kak MpeacTaBJIsIETCs], CTAHOBUTCS CaMOILEJIbI0 B cdepe MyOJIMUHOro
YIPaBJICHHSI U KOHTPOJIHO-HAI30PHON JESTEJbHOCTH B UacTHOCTH. OOHAKO OTCYTCTBHE BO3MOXKHOCTH
YACTHOT'O JINIA KaKUM-JINOO0 00pa30M BO3ACHCTBOBAT HA HTOIOBOE PEIICHAE B pAMKAaX aIMHUHACTPATUBHOM
NpoLEeaypbl MOXET MPUBECTU K PAa3/JIMYHBIM HETaTHBHBIM MOCJIEACTBUAM (HapylUEHHE MpaB YaCTHBIX JIMI
Ha MOJIyYEHHEe TOTO WJIM MHOTO OJ1ara, BO3BpaT JOKYMEHTOB, NIPOMYCKH CPOKOB Ha 00KAaJIOBaHUE U T. I1.),
CJIOBOM, OTCYTCTBYET ONPENEJIEHHOCTb B peasli3alyy MpaB YaCTHBIX JIULI.

[IpenBecTHUK HaUMOHAJIBHOTO TpoeKTa «HammonaspHast mporpamma ,l{udpoBas skoHOMEKA
Poccuiickoii Mepepauuu*» (masiee - mnporpamma «lludpoBast dKOHOMHKa»)® - TrocymapcTBEHHAs
nporpamma Poccuiickoit Denepamun «MHpopmaimonnoe odinectso (2011-2020 rompr)»’ — B MpUOpUTETaxX

* Mone/ibHblii 3aKOH O MPOTHBOACHCTBHI KOPPYILUKH: MPUHST HA TPUALATH MEPBOM IJICHAPHOM 3acedanun Mexmnapia-
MeHTcKoil Accam6ien rocynapers-yuactiukoB CHI™ (moctanossienne NO 31-20 ot 25 nosiops 2008 roma) // URL: https://
iacis.ru/public/upload/files/1/245.pdf (nara odparuenus: 25.09.2022).

* O parucdukamun Kousenimn Opranusamun OObenuHeHHbix Haumii npotuB koppynimu: (DemepasibHblii 3aKOH OT
08.03.2006 No 40-dD3 // URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102105334 (nara obpawenus: 25.09.2022).

> Ha Tocyciyrax 3amycTHJIM CepBHC MO KyIule-pogaxe aBromoOusieil onuaiin // URL: https:/ria.ru/20220712/
gosuslugi-1801897658.html (mata odpawenus: 25.09.2022).

¢ IMacnopt HauMOHasIbHOTO mpoekTa «HaumonaspHast mporpamma ,,Iucdposas akoHomuka Poccuiickoii (Depepaunn’»:
yTB. npe3uguymom Cosera npu Ilpesuaente PM mo crparernuyeckoMy pas3BHTHIO M HALMOHAJIbHBIM MPOEKTAM, NPOTOKOJI
ot 4 utons 2019 r. No 7.

7 O rocygapctBenHoii mporpamme Poccuiickoit Denepaunu «Mudopmarnnontoe oduiectBo» (2011-2020 roapi): pacnopsi-
xkenue IIpaBuresiberBa PO ot 20 okTsaopst 2010 r. NO 1815-p.
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roCyIapCTBEHHOI NOJIMTHKM COAEpXKaJia LeJib NPUMEHEHNs] HHOPMALMOHHBIX TEXHOJIOTHl AJ1s1 «BbIsIBJIE-
HUS M JIMKBHOAUUK O4aroB Koppymnuuu». OmHako nmporpamma «LludpoBasi dKOHOMHKa» HHKOUM OOpa3oM
HE YIOMHHAET, KaKUM 00pa3oM OHa MOXKET MOMOYb B 0OphOe ¢ KOppyMIueii.

[Tpu aTOM HUMPOBBIE TEXHOJIOTHH, O€3 COMHEHHS, MOMOTarlT «TYIIUTb» ovaru Koppymnuuu. Kak
ormeuaeT A. A. lagxueBa, «HCHOJIb30BaHUE ABTOMATH3MPOBAHHOH HHMOPMALMOHHOH CHCTEMBI
»DJIEKTPOHHBII HeTckuii can™ B Pecnyosnke TatapcTan 3HaUNTEJIBHO CHU3MJIO KOPPYMUIUOHHBIE PUCKHU. ..»
[TamxueBa 2021 ]. B camoMm nesie, TaM, rae peub UACT O 3aMUCSIX B 00pa30BaTeJIbHbIC YUPEKACHHUS U THe
UCKJIFOUYEH YesIoBevecKuii (pakTop, MoJydaeTcs, UTo JIEKTPOHHAS Ouepelb BEAEeTCs «caMa COOOi».

Bousiee Toro, mudpoBuzamys myOJMYHOTO YIPABJICHHUS MO3BOJISIET OOCTUTHYTh Ka4€CTBEHHO HOBBIX
pe3ysibraToB. Tak, HauaJIbHUK [JIaBHOrO ympaBJieHHsS TaMOXKEHHOT'O KOHTPOJIS TOCJIe BBIMYCKA TOBAPOB
Cepreii CeMallKo OTMETHJI 3HAUUTEJIbHBIII POCT MOKa3aTeseil TaMOXEHHbIX OpPraHoB (B CpaBHEHUU
¢ 2021 r.):

«CyMMa B3bICKaHHBIX IEHEXKHBIX CPEICTB yBeanuuaach Ha 51 % (c 5,3 no 8 mupn pyodJieit);

J0J151 B3bICKAHHBIX JEHEXKHBIX CPEACTB OT AOMOJIHUTEJIBHO HAUMCJIEHHBIX yBeJMuusach ¢ 44 % no 71 %;

B CpeIHEM IO pe3y/ibTaTaM OOHOIl MPOBEPKH CyMMa B3bICKAHHBIX ACHEXKHDBIX CPEACTB yBEJIMYMJIACh
Ha 38 % (c 6,5 1o 9 mutH pyoJieit);

MO pe3ysbTaraM padoThl OMHOTO MPOBEPSIIOIIETO CyMMa NepedncaeHnii ysesmuniaack Ha 70 % (¢ 6 go
10 mutH pyOJieit)»®.

IIpusenem ewe onun npumep. OH KacaeTcsl NpoLUenypbl JJUKBUAALNHE FOPUANYECKUX JIML U BO3MOXKHBIX
HaJIOrOBBIX MPOBEpOK. Kak OoTMeYaroT cneuuasiicTbl, He SBJISIETCS MPsIMOil 00SI3aHHOCTBIO HAJIOTOBBIX
OpraHoOB MPOBOONTDH BBIC3OHYIO MPOBEPKY’, €CJM COOCTBEHHHKH KOMIIAHUU PEIIHJIN €€ JIMKBHAUPOBATh.
Takas BEpOATHOCTb COXpaHsSETCs, HO Osiarogapsd MH(pOPMALMOHHBIM TEXHOJIOTUSM AOJIKHOCTHBIE JIMIA
BUISIT BCIO KapTHHY [eJTMKOM. COOTBETCTBEHHO, NMPU OTCYTCTBUH JOJITOB Mepel MyOJIMIHBIM CYObEKTOM
BBIE3/IHAST HAJIOTOBas MPOBEPKA HE «TPO3UT» JIMKBUANPYEMOIl KOMIAHIH.

[MoguepkHem, yto muaubl [IpaBuresibecrBa PM mocratouno oOumpHbl. Ilporpamma «Indposast
9KOHOMUKa» MpeanoJsaraeT nepeson 95 % couuabHO 3HAYMMBIX YCJIYT B 9JIEKTPOHHYIO (pOpMYy, TakxKe
CO3MAIOTCST TaK Ha3BIBAEMBbIE CYNEPCEBHCHI, MTO3BOJISIONINE COBEPIIATh Pa3JIMUHbIE AeiicTBus 6e3 Oymar
(moctymnJieHne B By3, HCIOJIHUTEJIbHOE NPON3BOACTBO, odopmenue JTII u 1. m.)™.

B HauaJsie siera MuHakoHOMpa3BUTHS Poccun nutaHUpyeT 3ayCTUTD PUJIOKEHHE A1 AUCTAHHMOHHBIX
NpoBepOK OHu3Heca Ha 0a3e eOUHOro peecTpa OOBEKTOB KOHTPOJIS, KaK COOOIIMJI IJlaBa OpraHa
M. T'. Pewetsukos'.

[Nonyuaercs, 6a3oBast uaes MUAPOBU3ALMI KOHTPOJIbHO-HAA30PHOI e TEJIbHOCTH — 3TO OTCYTCTBHE
HEMOCPEACTBEHHOr0 KOHTAKTa MEXAY aAMHHUCTPATUBHBIM OPraHOM M YacTHbIM JiMUOM. OmHako vacT-
Hble JIMIa He 00s3aHbl UMeTh HocTyn K MHrepHery. CraTHCTHKa CBHIAETEJbCTBYET, 4To B 2021 T. y
30 % pomoxo3diicTB B Poccun HET Takoro gocTyma, a Takke 4eTBepTh HacesieHust Poccun B mpuniumne
HE MO0JIb30BaJI0Ch I100asbHOM ceThio (manubie 2020 r.)". CoorBeTcTBeHHO, Iianbl [IpaBuresbctBa PD
HE YUYHMTBIBAIOT JITOr0, YTO KaK MUHUMYM NPOTHBOPEUYMT MNPUHLUIY HPaBOBOrO paBEHCTBA M OI-
PenesIeHHOCTH.

Kpowme Toro, orMeTim, 4To TOPru B paMKax pa3MeIeHNs 3aKa30B AJIS MyOJIMYHBIX HY K MPOBOOSTCS
y2Ke IOCTaTOYHO JABHO B dJIEKTPOHHOI (hopme. OmHAKO MOXKHO JIETKO HATKHYTBCS Ha MOAOOHBIE HOBOCTH:
HavaJIbHAs (MaKCHMaJIbHAST) [IeHa KOHTPaKTa Obljla CHHKeHa Ha 1 %, U «1oCcTaBKa TECTOB IJTSI BBISIBJICHHS

8 AKTyaJibHBIE BOMPOCHI TAMOXKXEHHOTO KOHTPOJISI OCJIe Bhimycka ToBapoB B 2022 roay // URL: https://zen.yandex.ru/
media/customs_rf/aktualnye-voprosy-tamojennogo-kontrolia-posle-vypuska-tovarov-v-2022-godu-62b0408a92892¢
6eadeal b3d_(mara obparuenus: 25.09.2022).

° BelesaHasi HasioroBasi npoepka mnpu JmkBumaumn // URL: https:/legaltop.ru/publications/proverki/vyezdnaya-
nalogovaya-proverka-pri-likvidatsii/ (nara oOpawenust: 25.09.2022).

10 uppoBoe rocymapcreennoe ympapienue // URL: https://xn--80aapampemcchfmo7a3c9ehj.xn--plai/projects/
tsifrovaya-ekonomika/p-tsifrovoe-gosudarstvennoe-upravlenie-p (nara oopamenus: 25.09.2022).

' PerernnkoB: B Poccun co3mamyT npuiiokeHne [Jis OUCTAHLUMOHHBIX MpoBepok OusHeca // URL: https://rg.ru/2022/
06/02/reshetnikov-v-rossii-sozdadut-prilozhenie-dlia-distancionnyh-proverok-biznesa.html?tgm (mara o6pauienus: 25.09.2022).

2 TAdviser - mopras BbIOOpa TexHOJI0rUil 1 mocTaBiukos // URL: https://www.tadviser.ru/index.php/%D0%A1%D1%82
%D0%B0%D1%82%D1%8C%D1%8F:%D0%98%D0%BD%D1%82%D0%B5%D1%80%D0%BD%D0%B5%D 1 %82-%D0
%B4%D0%BE%D1%81%D1%82%D1%83%D0%BF_(%D1%80%D1%8B%D0%BD%D0%BE%D0%BA_%D0%A0%D0%
BE%D1%81%D1%81%D0%B8%D0%B8 (nata odpawenus: 25.09.2022).
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HapKOTHUECKUX BELIECTB rOCyIapCTBEHHBIM YUpeXIeHHsIM u3 22 ropomoB Poccun ocymiecTBiisijiach mo
3aBBILLIEHHBIM LIEHAM» ',

B 3TOM KOHTEKCTE HHTEpECHA CTATUCTKA 00KaJTOBAaHUST A IMUHUCTPATUBHBIX AKTOB B pAMKaX MPOLEAYPbI
focyaeOHOro 00XKaJIOBaHHS KOHTPOJIbHO-HAA30pHbIX Meponpusituil. [Ipencenaresnn IlpaBuresibctea PM
M. B. MuycTiH no pe3yJibraraM CBOAHOT'O JOKJa[a O TOCYIapCTBEHHOM W MYHHUIUTAJIbHOM Hag30pe
3a 2021 r. ormerus, yto ¢ uroist 2021 r.™ moctymmyio 1,4 Thicsunm XKaJi00, KaXmaas TPeThs ObLia
yIOBJIETBOpEHa ',

K coxaJsiennto, B LIMPOKOM [OCTYyNE OTCYTCTBYET MOAPOOHAs CTATHCTUKA MO PaCCMOTPEHHBIM
Kaso0aM (CyObeKThl MOJaud, OCHOBAHUS OTKa3a, BO3BpAIICHUSI, YIOBJIETBOPEHUS B MOJIHOM O0beMe
WM YaCTUYHO M T. m.). OOHAKO C YUETOM OINbITa «CYNEPCEPBHCOB» pE3yJIbTaThl 0053aTEJIbHOrO
JOCyneOHOro 00KaJIOBaHUs MOTYT OBIThb TpENCTaBJICHbI B MHOM cBeTe. Hampumep, moJib3oBaTesin
1 yueOHble 3aBefieHus «cynepcepBuca» «[locTynsienne B By3 OHJIaiiH» BTOPOIi rO HCHIBITAIOT Pa3JIMUHbIE
npo6JsieMbl (ommOKa B 3arpy3ke HOKYMEHTOB WJIM COIVIACHS Ha TOCTYIJICHHE W TPOMYCK CPOKOB Ha
nofavy, HEMoJIHbI HA0Op CTYAeHTOB U Mpou.)'s. COOTBETCTBEHHO, OTCYTCTBHE BO3BMOXKHOCTH HCIPABUTh
HEOCTaTKH WJIM KaKUM-JIMO0 MHBIM O0pa3oM B3aUMOIEHCTBOBATb CO BTOPOIl CTOPOHOI MOKa3bIBaeT
HapylleHne Oa30BbIX MPHUHLUUIIOB aJMHHUCTPATUBHON NpPOLEAYpbl, KaK OHH MOHUMAIOTCS B paMKax
JIOKTPUHBI «HaaJIexaluero (xopouero) ynpasjeHusi» [['puuenko 2013; Kypenauna 2015].

B camom pesne, Depepasibhblii 3akoH oT 31 mrosst 2020 r. NO 248-D3 «O rocynapCTBEHHOM
KOHTpoOJIe (Haa30pe) 1 MyHHLUNAJIbHOM KOHTpoJie B Poccuiickoit Denepaunn» (gasee — 3akon o KH/)
CYLIECTBEHHO NMPOABHUHYJICS B BONPOCE Y/IYUIICHHS CTAaTyca YACTHOTO CyObeKTa Hapsay ¢ MOJIOKEHUSIMHU,
rapaHTUPYIOIIUMI yYaCcTHE YacTHOrO JiMa B (DOPMHUPOBAHMM WTOrOBOrO pelleHust mo aeJty'’. Bmecre
C TEM OH NPSIMO HE 3aKPEeIuJI TaKUe rapaHTHH, KOTOPble PacKpbIThl B ¢T. 41 XapTtun EBponeiickoro coro3a
00 OCHOBHBIX MpaBax'®. B mpOTUBHOM CJIy4ae MoJTydaeTcs, YTO YaCTHOE JIUIO BO30YKAaeT MPOU3BOACTRO,
HO HE MOXET BJIMSITh HA UTOTOBBIN PE3YJIbTAT U BCE PaBHO OyNeT BBIHYXKAEHO M3-3a dTOrO UCKATh yXKe He
BCeraa MpaBOBbIE CMOCOOBI pa3peleHUsT CJI0KUBIINXCS MPOOJIEM.

HudpoBuzauus KOHTPOJIbHO-HAA30PHON NESITEJbHOCTH HUMEET psA Oe3yCJIOBHBIX MPEUMYIIECTB.
braromapst aTomMy mponeccy nmyOJIMUHBII CyOBEKT He TOJIPKO YBEJIMUMBAET MOCTYIJICHHE HOXOMOB
B OMHOOXKETBl, HO M CHMXKAET HArpy3Ky Ha YacCTHbIX CyObeKTOB. OTHBIHE pEIIEHHE MOXET ObIThb
NPUHATO OYKBAaJIBHO MOCJe HaXaTHs HECKOJIbKHX KJjaBuil. COOTBETCTBEHHO, MPOCTOTa M JIETKOCTh
AOIMUHUCTPUPOBAHUS — ITO yAOOCTBO IJI51 BCEX YUACTHUKOB MpoLecca.

[Ipu aTOM mMpaBOBast AEHCTBUTEIBHOCTD MOKA3bIBAET, UTO, HECMOTPST HA 3asIBJICHHUS] HCIOJTHUTETbHOM
BJIACTH O KAueCTBEHHOM Iepexofe MyOJIMYHOro ympaBJieHHs B LupoBOil BuAa, 3Ta TpaHcdopmauus
MPOHCXOMUT HE TaK OBICTPO U CIOKOWHO. DTO 00CTOSTESIHCTBO MOXKET OOBSICHITHCS MO-PAa3HOMY.

C omHoil CTOpOHBI, pa3BuTHE UH(MOPMALMOHHBIX TEXHOJIOTHH ONEepeXaeT pa3BUTHE HOPMATHBHBIX
NPaBOBBIX AKTOB, BKJIFOUAs MEXKIYHapOTHO-TPABOBOW ypPOBEHb, a TaKXKe MaTepHaJIbHO-TEXHHUECKOE
obecrnieueHne aIMUHUCTPATUBHBIX OPraHOB U OJIATOCOCTOSIHHE YaCTHBIX CyObEKTOB.

C npyroii CTOpOHBI, MOJydaeTcs, uTo IUMPOBbIE TEXHOJOTHH HE O0ECHedYMBAarOT BO3MOXKHOCTb
CHUZKEHHUSI KOPPYMUUOreHHBbIX (paKTOpoB. Bo-nepBbiX, cama 1o cede 31eKTpoHHas: hopMa B3aUMOAEHCT-
BUS HE HCKJTIOUAeT, KaK MOKa3blBaeT MpakTHKA 3aKyMOK AJIS TOCYIAPCTBEHHBIX HYXK[, KaKOro-Juoo

13 Kapresibhbiii croBop // URL: https://fas.gov.ru/news/27346 (nara oopauienus: 25.09.2022).

4 C 1 urosst 2021 r. oBsi3aTesbHBII OCYIEOHBI MOPSAOK PACCMOTPEHHsI XKaJsl00 MPUMEHSIETCS] B OTHOLIECHHH BHIOB
KOHTPOJIsI, BKJIFOUEHHBIX B NE€peueHb, YTBEPKACHHbIH nmoctanoBsieHueM [IpaBurenbctBa PM ot 28 anpesia 2021 r. N0663
«O0 yTBEepXKAEHHH NepeyHst BUAOB (pefepabHOro rocynapcTBEHHOr0 KOHTPOJIS (HaA30pa), B OTHOLIEHHH KOTOPBIX MpHMe-
HsIeTCs 00513aTeJIbHBII 10CYAEOHbIil MOPSA0K PACCMOTPEHUS XKas100».

15 Kysbmun B. Muxan1 MuiycTis noTpeboBasl CBECTH K MHHIMYMY 4YHCJI0 TpoBepok Ousneca // URL: https://rg.ru/2022/
06/02/mihail-mishustin-potreboval-svesti-k-minimumu-chislo-proverok-biznesa.html (mara oOpawienus: 25.09.2022).

16 He cymepcepsuc. «[ocycsiyru» OTTOpPraroT JOKyMEHThI netepoyprekux adurypuenros // URL: https://www.fontanka.
ru/2021/07/08/70014959/ (mara odparuenus: 25.09.2022); MHoropomHue CTYASHTBI PUCKYIOT ocTaThesl Oe3 Oromxkera. [loa-
BoaHble KaMHu npuema B 2022 roay // URL: https: // www.fontanka.ru/2022/07/30/71527610/ (nata obparenust: 25.09.2022).

7 Cratbs 43 3akona o KH/I npenocraBiisieT npaBo aAIMHHUCTPATHBHOMY OpraHy 3ampOCHTb Y YaCTHOIO JIMLA JOMOJIHH-
TEeJIbHbIE MAaTEPUAJIb, & TAKKE PABO YACTHOMY CyObEKTY MO CBOEMY YCMOTPEHHIO MPEACTABUTD AOKA3aTEJIbCTBA 10 MOMEH-
Ta BHIHECEHHUS HTOTOBOT'O PELLEHNS.

8 Xaprus Epomeiickoro cor3a 06 ocHoBHbix mpaBax // URL: http://eulaw.ru/treaties/charter (mara oGparueHus:
25.09.2022).
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HENMOCPEACTBEHHOI0 CroBOpPa YUYaCTHUKOB IMPOLEAYPbl U KOPPYNUMOHHBIX NpOsIBJIEHUII BHE LU(POBOro
noJisi. Bo-BTOpBIX, MOJIHASL 3JIEKTPOHHAsT (popMa KOHTPOJIbHO-HAA30PHOIl AESITEJIbHOCTH MOXKET
NPHBECTH K CO3[AHHIO «OUYaroB KOppymimu». B camom paesie, BBHOY OTCYTCTBHS €IMHOTO 3aKOHa 00
AQAMHIHHUCTPATUBHOI mpoLeaype Kak 0a30BOro CTaHAapTa YacTHbIE JIMLA HE 00ECNeUeHbl BO3MOXHOCTSIMU
BJIMSITh Ha UTOrOBOE PELIEHHE aMUHUCTPATHBHBIX OPraHOB: UM, B UACTHOCTH, HE FaPaHTUPOBAHO MPaBO
ObITh 3acsymaHHbiMu. Hampumep, B pamMkKax HOpouedypbl AOCYAEOHOro 00XKaJIOBaHHSI HE NMPOBOAUTCS
KaKoe-JIM0O0 3aceJaHre MO PacCMOTPEHHIO JKajI00bl JaXke MyTeM OOMeHa MHChbMEHHBIMHU TOKYMEHTaMH,
€CJI 00CTOSITEJIbCTBA OOBEKTUBHO TOro TpeOyroT. COOTBETCTBEHHO, aJIMUHUCTPATUBHBIN OpraH MOXET
NPUHATDH pELICHHE MO MMEIOLIMMCS MaTepuasiaM, 3aKOHOAATEJ/IbHbIX OorpaHuueHuil K atomy Het. Ilpu
aToM mudpoBas popMa Kak pa3 Morvia Obl IOMOYb, MOCKOJIbBKY OOECneunBaeT OBbICTPOTY U MPOCTOTY
B3aUMOEHCTBUSA. YUuacTHe B 3aCEJaHUU Uepe3 BUAEOCBS3b UJIM NMPOCTOE HAIPaBJICHUE 3alpalliBaeMbIX
JIOKYMEHTOB 4epe3 MPUJIOKEHUE SIBHO CHU3UT (PUHAHCOBDBIE 1 BPEMEHHBIE 3aTpaThl 00EHX CTOPOH.
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Modern political and economic challenges for Russia, including external sanctions pressure from
unfriendly states, are a real threat to its social stability, including in the field of employment and the
quality of the working life of Russian citizens. The transfer of powers to the Government of the Russian
Federation to establish the specifics of the legal regulation of labor relations serves the purpose of promptly
countering threats that arise for the state. The temporary transfer of an employee to another employer,
introduced in March 2022, is one such measure. This work is devoted to the identification and analysis
of its essential characteristics. The basis of the methodology of the study is historical-legal, formal-legal
and comparative-legal methods. As a result, it is concluded that the temporary transfer of an employee
to another employer performs a number of important tasks. First, it prevents the mass dismissal of
workers due to the suspension of production. Secondly, such a measure is an instrument of social
support for employees, and for employers — their economic support in the face of instability in the
socio-economic situation. Thirdly, it helps to provide businesses with highly qualified employees,
previously unavailable due to competition with foreign companies. Taken together, this allows us to
conclude that the construction of a temporary transfer to another employer is of a preventive nature.
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ITEPEBO/] PABOTHUKA K IPYTOMY PABOTOOATEJIFO
KAK IIPEBEHTVIBHAJI MEPA
B YCJIIOBUSIX COBPEMEHHDBIX ITOJIMTUYECKMX
M O KOHOMWYECKWX BbI3OBOB

C. 1. CEPOB
Vpanvcxuii eocyoapcmBentviil
topuduneckutl yHubepcumem umenu B. @. fxobreba
ORCID ID: 0009-0006-3164-7837

Coaspemennble NOTUMUKO-IKOHOMUUECKUE Gbl30GbL 015 Poccuu, sknouas sHewinee CAHKYUOHHOE
oagsJieHue co CMOPOHbL HEOPYIKECMBEHHbIX c0CYOAPCms, AGJISAIOMCS PedJibHOll Yepo30i ee CoOYyudibHol
YCMOUUUBOCMU, @ MOM HUCJIe 8 Chepe 3aHAMOCU HACeJIeHUS U Kauecmad mpyO0080U KU3HU POCCUNCKUX
epaxoan. Ilepedaua Ilpasumenvcmay Poccuiickoti Dedepayuu nOJAHOMOUULI NO YCHMAHOGIIEHUIO
0cobenHoCmel RPasoso2o peeyiupo8anus mpyoosblxX U HENOCPEOCMBEHHO CEA3AHHBIX C HUMU OMHOUWEHUL
CTIYUM YeJiu ONepamusHoe0 NPOMUB00eCMBU sl BO3ZHUKAIOWUM OJ151 c0Cy0apcmada yepo3am. Bpemennvlii
nepecoo pabomuuka K Opyeomy pabomooamesito, deedenuvii 8 mapme 2022 e., 56715emcss 0OHOU U3
maxux mep. Beisgnenuro u ananusy ee cyWyHOCMHbIX XapaKmepucmuk U NOC8suena Hacmosuwas paboma.
B kauecmse 0cHOBbI MemoOo0sI0eUU NPOBEOEHHOCO UCCTIC008ANHUS GLICIYNAIOM UCTOPUKO-NPABGOGOI,
GopMaibHo-IOpUOUUECKUI U CPABHUMETILHO-NPABOBOU MEMOObL.

Jlenaemces 861800, umo 8peMeHHblll Nepesod pabomHuKa Kk Opyeomy pabomooamesito 8bINOJIHSEM
Psi0 8axHblx 3adau. Bo-nepsvlx, oH npedomspaujaem Maccogoe Y80JibHeHUe pAbOMHUKOG O NpUUUHE
NpUOCMAHOGJIEHUS. NPOU3B00cmaa. Bo-eamopulx, makas mepa S87a5emcsi UHCMPYMEHMOM COYUAIbHOU
noo0oepKu pabomuukos, a 0Jis pabomooamesieii — UX IKOHOMUUECKOU NOOOEPKKU G YCJIOGUSX
HeCMAabUuIbHOCMU COYUATIbHO-IKOHOMUUECKOU cumyayuu. B-mpemvux, on cnocobcmayem obecneuenuro
OuU3Heca BbICOKOKBANUPUYUPOBAHHBIMU COMPYOHUKAMU, DAHee HeOOCMYNHbIMU U3-34 KOHKYDEeHYUU
C UHOCMPAHHBIMU KOMRAHUSAMU. B cosokynnocmu amo no3eosisiem coesiamv GblG00 O NPEeGEHMUGHOM
xapakmepe KOHCMPYKYUU BPEMEHHO2O Nepesoda K Opyeomy padomooameio.

Kntoueanbie cnoga: spemennwlii nepedod, 0COOeHHOCIU NPABOBOCO PecYIUPOBAHUS MPYOd, MPYO0osble
eapanmuu, RPUKOMAHOUPOGAHUE, NOJIUMUKO-IKOHOMUUECKUE Bbl30Gbl, NPUOCMAHOGTIeHUE OeliCMBUS.
mpyoo8oeo 00206opa

Introduction. In 2022, Russia faced unprecedented challenges in its modern history: political and
economic pressure from a number of foreign states, which included not only the unilateral imposition
of economic sanctions and other restrictions on Russia, Russian legal entities, and individuals, but also
the cessation of work on the territory of our country a large number of foreign organizations in various
sectors of the economy, including transport, consumer goods, medicine, and food. Meanwhile, the
overwhelming majority of foreign companies had their production located in Russia, marketing and logistics
were established, and highly qualified staff of workers of various professions and specialties was recruited.
Given the political overtones of foreign companies, whose actions are not related to economic logic, they
often demanded, in a limited time frame, to resolve issues about the future fate of their employees in
Russia upon termination of their activities.

Foreign companies with the necessary financial resources, reputation and plans to return to the Russian
market in the future tried to minimize the effect of the termination of their activities. In particular, the most
highly qualified employees were offered to take the same or similar positions in their subsidiaries or other
independent companies in foreign countries that are part of the general structure of the holding. For the
least valuable workers for them, as well as for foreign companies that do not have the necessary resources,
the only possible options in accordance with Russian labor legislation were downtime or termination
of employment by dissolution the employment contract on appropriate grounds. It is worth noting that
many large foreign companies paid severance pay to employees with whom employment was terminated,
provided the necessary social support, as well as assistance in finding a new job. However, such interaction
between a foreign company as an employer and their Russian employees was still not widespread.
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It should be recognized that the economic sanctions and other restrictions that were imposed on Russia
were supposed to damage the socio-economic stability of the state including employment [ Akhmedov, 2023:
358-359; Chekmarev & I1’ves & Konev, 2022: 766-767; Lushnikov & Lushnikova, 2022; Shaikhutdinova,
2023]. Since their goal was not only to stop the work of foreign organizations on the territory of our
country, but also the obvious consequences for the economic activities of Russian legal entities that
were part of international economic cooperation or whose activities were related to the export or import
of goods, works and services of foreign states that commit hostile actions against Russia.

Reorienting the work of such companies to the markets of other countries, organizing work on the
territory of unfriendly states through intermediaries in friendly ones, changing the range of goods, works
and services offered in accordance with the demand in new markets, as well as other actions aimed
at transforming their economic activities into new conditions required a lot of time and resources,
which, of course, affected and continues to affect their financial condition, and hence the quality of the
working life of their employees.

Realizing the destructiveness of political and economic challenges for the economy of our country,
the Government of the Russian Federation made a timely decision to introduce preventive measures: the
possibility of transferring an employee to another employer with the suspension of the originally concluded
employment contract. This issue is the focus of the present study.

Materials and methods. The basis of the methodology in writing the article is the historical method,
the special legal method, the method of interpretation and analysis, as well as the comparative legal method,
which analyzes the relationship of the temporary transfer of an employee to another employer in the
labor law of Russia and Kazakhstan.

The main sources used for the study are the legislation of Russia and Kazakhstan in the sphere of
relations under consideration, as well as the doctrinal labor law works.

Results. The study showed the negative impact of political and economic challenges on the socio-
economic stability of Russia. One of the consequences of the imposed external economic sanctions was
the deterioration of the financial condition of employers and the emergence of a threat to the employment
of workers. Taken together, this has had a negative impact on the quality of the working life of Russian
workers.

The temporary transfer of an employee to another employer was introduced by Decree of the
Government of the Russian Federation No. 511 dated March 30, 2022 ‘On the peculiarities of the legal
regulation of labor relations and other relations directly related to them in 2022 and 2023’ precisely as
a preventive measure aimed at protecting the interests workers and employers during the period of political
and economic challenges. It should not be considered as a ‘classic’ transfer from the point of view
of the Labor Code of the Russian Federation, since labor relations with the former employer are preserved,
but at the same time new labor relations arise with another employer on the basis of a new employment
contract. The previous employment contract is not changed, it is suspended. In this, there is a similarity
of the structure under consideration with a temporary transfer to another employer, which was previously
introduced for athletes, and in terms of the suspension of an employment contract, with the rules introduced
in Art. 351.7 of the Labor Code of the Russian Federation. In addition, there are grounds for distinguishing
between a temporary transfer to another employer and the provision of labor for workers (staff). In this part,
the experience of the Republic of Kazakhstan on the legal regulation of secondment is studied separately.

An analysis of the procedure for temporary transfer to another employer showed the imperfection
of certain provisions of Decree No. 511, which hinder its effective practical application.

Discussion. In Russian labor law, transfer is one of the types (form) of changing an employment
contract. In the doctrine of labor law, it is positioned as the ‘oldest’ classical form of changing an
employment contract [ Lushnikov & Lushnikova, 2009:318].

The transfer can be carried out both with the consent of the employee, and without it in cases provided
for by labor legislation. It can be either temporary or permanent. Its legal regulation is carried out on
the basis of Art. 72-73 of the Labor Code of the Russian Federation (Labor Code of the RF). Transfer -
a permanent or temporary change in the labor function of an employee and (or) the structural unit in
which the employee works (if the structural unit was indicated in the employment contract), while
continuing to work for the same employer, as well as transfer to work in another area together with
the employer. Thus, the transfer is possible only ‘within’ the employer, as it changes the employment
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contract between the parties to the employment relationship. In part 2 of the same article. 72.1 of the Labor
Code of the Russian Federation states that at the request of the employee or with his written consent,
it is possible to transfer him to a permanent job with another employer. However, this cannot be called
a transfer of an employee in the sense in which the Labor Code of the Russian Federation defines
a ‘classic’ transfer, since the consequences of a transfer to another employer are the termination of
the employment contract, and not a change in its conditions.

As noted in the literature, not every change in the content of an employment contract can be qualified
as a transfer to another job and vice versa [Zavgorodnii & Rymkevich, 2022:223]. Transfer to another
organization (employer) existed in the Soviet labor legislation. The legal consequences of this type
of transfer were the subject of discussion even in the Soviet doctrine of labor law: is it the emergence
of a new legal relationship when the old one is terminated or a change in the old legal relationship
[Lushnikov & Lushnikova, 2009:322; Zhil’tsov, 2013:318]? However, there are also opposing points of
view, in which the transfer to another employer is defined as an independent type of transfer based on
the will of three subjects (persons) and the corresponding agreement that establishes the conditions for
the transfer of the employee [Savin & Savin, 2016:159; Savin, 2017:37].

Thus, until March 2022, the general norms of Russian labor legislation existed in the following
paradigm: a transfer is a change in an employment contract with the continuation of work for the
same employer; transfer to another employer is the basis for terminating the employment contract with
the previous employer.

An exception should be considered special norms of the Labor Code of the RF, devoted to the
peculiarities of labor regulation of certain categories of workers, providing for the temporary transfer of
an athlete to another employer in accordance with the provisions of Art. 348.4 of the Labor Code of
the Russian Federation [Bugrov, 2010:179; Baibekov, 2022; Alekseev & Palub, 2023], when it is allowed,
by agreement between employers, to temporarily transfer an athlete with his written consent to another
employer for a period not exceeding one year, if the former employer does not have the opportunity to
ensure the athlete’s participation in sports competitions. A fixed-term employment contract is concluded
with an athlete at a temporary place of work, the effect of the originally concluded employment contract
is suspended, and its term is not interrupted. It is noted that the legal nature of the employment contract
does not allow to completely suspend the employment contract, some obligations and rights of the parties to
such an agreement will continue to operate, and after the expiration of the period for which it was
suspended, the employment contract is in full force [Bugrov, 2009:113; Izbienova & Tselishchev, 2009;
Drachuk, 2010:68; Vishnyakova, 2015:149-150; Vishnyakova, 2016:31; Vishnyakova, 2018:139].
However, these rules are of a strictly limited nature: they are valid only for one separate category of
employees upon the occurrence of certain conditions specified in the legislation and cannot be applied
on a general basis to all employees. We can also find proposals on the need to extend the structure of
the suspension of the employment contract to other categories of workers [Vishnyakova, 2018: 141;
Kichigin, 2020: 93].

A related construction of ‘work for another employer’ is provided for in chapter 53.1 of the Labor
Code of the RE It concerns the peculiarities of labor regulation of employees temporarily sent by the
employer to other individuals or legal entities under an agreement on the provision of labor of employees
(staff) [Rogaleva, 2015; Korshunova, 2016:142]. The party providing staff is private employment
agencies, which, in accordance with Art. 3 of the Law of the Russian Federation of April 19, 1991
No. 1032-1 ‘On Employment in the Russian Federation’ are legal entities registered in Russia and accredited for
the right to carry out this type of activity, carried out by an authorized federal executive body in the
manner established by the Government Russian Federation, taking into account the opinion of the Russian
tripartite commission for the regulation of social and labor relations.

At the international level, private employment agencies, their concept and features were regulated
by the ILO (International Labor Organization) Convention of June 19, 1997 No. 181 ‘On Private
Employment Agencies’. Russia did not accede to this international treaty; however, it used certain
elements provided for by the convention in its labor legislation in terms of the legal regulation of agency
work.

Art. 341.3 of the Labor Code of the Russian Federation allows the possibility of providing workers
by another legal entity that is not a private employment agency. According to Art. 3 of the Law of the
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Russian Federation on Employment, the circle of such legal entities is limited by the signs of affiliation
or the concluded shareholder agreement. The peculiarities of regulating the labor of workers in such cases
are established by a separate federal law, which has not yet been adopted.

The issue of the possibility of concluding an agreement on the provision of labor (personnel) in
the absence of special regulation is positively perceived by law enforcement practice, in particular, by the
courts, which confirm the legitimacy of concluding such an agreement between affiliated legal entities
[Chernykh, 2023:101]. In general, the position of the higher courts proceeds from the fact that since
the specified special law has not been adopted, it means that such an instrument does not work at the
moment and its application cannot be considered lawful'.

However, despite all of the above, law in general and labor law in particular should not stop its
development. It should change in a timely manner, considering both internal and external factors that affect
the socio-economic development of the state, and hence the quality of working life, including in order
to achieve the goals and objectives enshrined by the legislator in Art. 1 of the Labor Code of the
Russian Federation. New political and economic challenges for Russia are just such factors.

On March 30, 2022, the Government of the Russian Federation adopted Decree No. 511 ‘On the
peculiarities of the legal regulation of labor relations and other relations directly related to them in 2022’
(hereinafter - Decree No. 511), the validity of which was initially limited to December 31, 2022, and
subsequently extended to 2023 as well.

At a meeting held on April 4, 2022 with deputies of the faction of the United Russia party in the
State Duma of the Russian Federation, the Prime Minister of the Russian Federation Mikhail Mishustin
emphasized the particular importance of the issue of employment in the country in the face of sanctions
pressure. He noted that the adopted procedure for temporary transfer to another employer is the
predictive work of the Russian government in the context of economic sanctions, which is a guarantee
for employees of foreign companies, which allows them, in the conditions of termination of their employer’s
activities, to temporarily transfer to another employer for a fixed-term employment contract, after which
he can return to the original employer, if at that time it is relevant from the point of view of resuming the
work of a foreign company or the desire of the employee. Such a procedure, according to the
Representative of the Government of the Russian Federation, will allow employees to receive additional
income and guarantees provided for by the labor legislation of the Russian Federation, while maintaining
labor relations with their former employer?.

As seen, the rules for transferring to another employer will be relevant until the elimination of
the circumstances that served as the basis for its occurrence (in our case, the resumption of work in
Russia by foreign organizations that have suspended their activities, as well as subject to the lifting of
economic sanctions and other restrictions on the part of states committing unfriendly actions), which means,
based on this logic, the legislator did not begin to make appropriate changes to the Labor Code of the
Russian Federation itself, thereby indicating the temporary nature of the new rules adopted as additional
guarantees of workers’ rights and operating during a period of economic instability in the face of
external challenges.

For comparison, draft law No. 351406-8 ‘On Amendments and Additions to the Labor Code of the
Russian Federation’ has been submitted to the State Duma of the Russian Federation, which proposes
to supplement it with provisions related to the suspension of an employment contract and other guarantees
for the period of military service, incl. h. with full (partial) mobilization. On the one hand, there is no
need to make such amendments to the Labor Code of the Russian Federation, it is enough that the Government
of the Russian Federation, with its by-laws, within the framework of the powers granted to it, could
promptly regulate all necessary issues regarding labor relations. On the other hand, it is possible to
assume that the state is guided by the fact that modern political and economic challenges for Russia can
become long-term, and the introduction of changes in the Labor Code of the Russian Federation is a kind
of indicator of the special attitude of the state towards the military personnel of the Armed Forces of
the Russian Federation and citizens equated to them, incl. called up as part of the mobilization.

! Determination of the Judicial Collegium for Civil Cases of the Ninth Cassation Court of General Jurisdiction
of November 10, 2022, case No. 8G-7420/2022.

2 Mikhail Mishustin's meeting with deputies of the faction of the United Russia party in the State Duma. Available at:
http://government.ru/news/45039/#pp511 (accessed: 29.06.2023).
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Resolution No. 511 establishes a new procedure for the temporary transfer of an employee to another
employer, according to which, with the written consent of the employee, the employer can carry out
his temporary transfer to work with another employer in the same or another locality in the direction of
the state institution of the employment service, containing a proposal to the employee about such a
translation. At the same time, for the period of temporary transfer of an employee to work with another
employer, the originally concluded employment contract is suspended, and the validity of the originally
concluded employment contract is not interrupted.

Note that the introduced procedure for transferring an employee to another employer also cannot
be considered a ‘classic’ transfer from the point of view of the Labor Code of the Russian Federation. Yes,
legal relations with the former employer remain, but new ones arise with another employer on the basis of a
new employment contract, in fact, without changing the terms of the previous employment contract.

In Decree No. 511, the concept of suspension of an initially concluded employment contract is not
disclosed. You can refer to the current provisions of the Labor Code of the Russian Federation, indicated
by us earlier in the study, related to the temporary transfer of athletes. In Art. 348.4 of the Labor Code
of the Russian Federation, the suspension of an employment contract is understood as the case when
the parties suspend the exercise of the rights and obligations established by labor legislation and other
regulatory legal acts containing labor law norms, local regulations, as well as the exercise of rights and
obligations arising from the terms of the collective agreement, agreements, an employment contract,
with the exception of the rights and obligations provided for in Part 2 of Art. 348.7 of the Labor Code of
the Russian Federation, when during the period of temporary transfer of an athlete to another employer,
a permit to work part-time must be obtained both from the employer at the place of temporary work and
from the employer with whom the employment contract was originally concluded.

The suspension of the employment contract is now also provided for in Art. 351.7 of the Labor Code
of the Russian Federation, dedicated to the peculiarities of ensuring the labor rights of workers called
up for military service by mobilization or entered military service under a contract or entered into a
contract on voluntary assistance in the performance of tasks assigned to the Armed Forces of the Russian
Federation [ Demidov, 2022:36; Obukhova, 2022:101].

According to part 3 of Art. 351.7 of the Labor Code of the Russian Federation during the period of
suspension of the employment contract, the parties to the employment contract suspend the exercise of
the rights and obligations established by labor legislation and other regulatory legal acts containing labor
law norms, local regulations, as well as rights and obligations arising from the terms of the collective
agreement, agreements, labor contract, with the exception of the rights and obligations related to social
and labor guarantees of the employee and others provided for in Art. 351.7 of the LC RE

Next, we should consider the procedure for transferring an employee to another employer. Such a
transfer, based on the provisions of clauses 2 and 3 of Decree No. 511, is carried out through interaction
with the employment center, which sends the employee a proposal for his temporary transfer indicating
the position (profession, specialty), wage conditions, working conditions at workplace, other conditions
in cases provided for by labor legislation and other regulatory legal acts containing labor law norms.
If the employee agrees with the proposed conditions, a fixed-term employment contract is concluded
with the possibility of its extension by agreement of the parties no later than December 31, 2023. In this
case, it is interesting that the conclusion of a new employment contract requires the consent of the
employer with whom the employment contract was originally concluded,

However, if the former employer does not provide such consent due to various circumstances, for
example, due to the fact that his activities are simply suspended and he will not respond to either the
employee, the employment center, or the new employer. In this case, what are the legal consequences for
all parties?

The Ministry of Labor and Social Protection of the Russian Federation, in a letter dated June 1, 2022,
No. 14-4/10/V-7208, considered the implementation of Resolution No. 511 and tried to answer all issues
arising from its application, with the only caveat that it is not authorized to issue ‘legal’ clarifications on
the application of Decree No. 511.

In its letter in the question-answer format, the Ministry of Labor and Social Protection of the Russian
Federation tried to answer as fully as possible the questions that arise within the framework of Decree
No. 511, primarily on issues of interaction between the employment center-employee-employer.
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The Ministry of Labor and Social Protection of the Russian Federation indicates that the
employment center sends to the employer who submitted information about the suspension of work, by
any available means (telephone, electronic communication and other types), information about the needs
of his employees to other employers, and finds out his interest in temporary employee transfer. The
Employment Center sends an offer to the employee, the employee receives the signature of the employer
on the offer form, thereby notifying him of his temporary transfer and confirming his consent.

In this response, the Ministry of Labor and Social Protection of the Russian Federation tried to
describe the procedure for interaction between persons participating in the implementation of the
temporary transfer procedure, but we still did not receive an answer to the above question. For the
transfer, interaction with the former employer is necessary, which can become a problem in the situation
with foreign companies-employers.

Also, in accordance with paragraph 5 of Resolution No. 511, the procedure for interaction between
an employee and an employer with whom an employment contract was originally concluded is
established by a local regulatory act, taking into account the opinion of the representative body of
employees. Based on the provisions of this norm, it turns out that all issues of interaction between the former
employer and employee have been transferred by the Government of the Russian Federation to the local
level.

We should recognize that again the question about the employee’s ability to use the new transfer rules
is raised if such a local normative act is not adopted. The employee will not be able to use the guaran-
tees provided by the Government of the Russian Federation and will he need to terminate the employment
contract on his own initiative?

As for the end of the temporary transfer of an employee to another employer, it is determined by
the termination of the employment contract concluded for the period of the temporary transfer of the
employee to another employer, due to the expiration of its validity. In case of early termination of a
fixed-term employment contract, the originally concluded employment contract resumes its effect in full
of the next working day after the calendar date on which the termination of the employment contract
concluded for the period of temporary transfer is associated.

Summarizing all of the above, it can be noted that there are many questions regarding the practical
application of the rules on temporary transfer to another employer under Resolution No. 511. There are
legislative gaps in certain issues related to the new order. It seems that it is necessary either to supplement
Decree No. 511 with more detailed regulatory regulation of relations related to the transfer to another em-
ployer, or the Government of the Russian Federation, within its powers, adopt separate official metho-
dological recommendations or clarifications related to the application of the provisions of Decree No. 511 in
practice. For example, to provide that if the employer with whom the employment contract was origi-
nally concluded, within a certain period (30 calendar days) does not provide its explicit consent to the
temporary transfer of the employee to another employer, then it is considered that such consent has been
received. Establish an alternative procedure for interaction between the employee and the employer in
the absence of a local regulatory act that should regulate these issues.

In this regard, it will be interesting to pay attention to a similar experience of regulatory regulation of
the ‘transfer’ of workers to another employer in the Republic of Kazakhstan, which is one of the forms
of agency work and is called ‘secondment’.

Legal regulation of secondment of an employee is carried out on the basis of Art. 40 of the Labor Code
of the Republic of Kazakhstan, which refers to the performance by an employee (seconded) of work in a
certain specialty, qualification or position (labor function) stipulated by an employment contract, or in
another position, specialty, qualification from another legal entity (including its branches, representative
offices and (or) other separate structural subdivisions), as well as in branches, representative offices and
(or) other separate structural subdivisions of the same legal entity, except for the restrictions provided for
by the legislation of the Republic of Kazakhstan.

Only legal entities (its branches, representative offices and (or) other separate structural divisions) that
meet the requirements specified in paragraph 1 of Art. 40 of the Labor Code of the Republic of Kazakh-
stan, namely: a) who are the founder (participant, shareholder) of the employer; b) in which the employer is
a founder (participant, shareholder); c) in which the founder (participant, shareholder) of the employer is
the founder (participant, shareholder). Thus, the main feature in this case, as in Art. 341.3 of the Labor
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Code of the Russian Federation, which relate to the provision of labor for employees (staff), is an affiliation
between the employer and the party receiving employees.

The conditions, procedure and term of secondment, as well as other conditions are determined by an
agreement between the employer and the host, which is concluded in accordance with the civil legislation
of Kazakhstan, which indicates a comprehensive legal regulation of this legal structure. In the Russian
Federation, the issue of temporary transfer of an employee to another employer is regulated exclusively
by labor law.

In Kazakhstan, seconded workers retain their place of work (position) with the employer. On
August 5, 2022, the Ministry of Labor and Social Protection of the Population of the Republic of
Kazakhstan in response No. 749541 (dialog.egov.kz) focuses on the fact that there is no need to
conclude employment contracts with seconded workers, and such workers are not included in the staff list
of the host. Recall that in Russia, with employees temporarily transferred to another employer, the host
party concludes a fixed-term employment contract, and the corresponding position must be included in
the staff list of the temporary employer.

Secondment under the legislation of the Republic of Kazakhstan is allowed only with the written consent
of the parties to the employment contract by signing an additional agreement indicating the place of work
for the period of secondment. At the end of secondment, in case of continuation of the employment con-
tract, the employer undertakes to provide the employee with the place of work (position) that the employee
previously occupied.

Also, the legislation of the Republic of Kazakhstan knows such concepts as ‘corporate transfer’ or
‘intra-corporate transfer’, which are associated with the involvement of foreign labor, incl. highly quali-
fied, to branches, representative offices, and affiliated persons of foreign legal entities in the territory of
Kazakhstan.

Intra-corporate transfer is a temporary for a period determined by the employment contract, but not
more than three years, with the right to extend for one year of the World Trade Organization, located
and operating outside the territory of the Republic of Kazakhstan, to branches, subsidiaries, representative
offices of this legal entity established in the territory of the Republic of Kazakhstan in accordance with
the legislation of the Republic of Kazakhstan. The procedure is established by the Decree of the
Government of the Republic of Kazakhstan dated January 13, 2012, No. 45 as part of the implementation
of the legislation on employment.

Summing up the comparison of the ‘secondment’ constructions and the temporary transfer of an
employee to another employer, we can conclude that despite their general conceptual similarity, they still
have too many differences, for example, in the circle of hosts, in the issue of concluding an employment
contract with a new employer, some specific details of legal regulation, restrictions, and most importantly -
the purpose of inclusion in the legislation.

Temporary transfer to another employer in Russia was adopted as a preventive measure to deal with
the consequences of the imposition of economic sanctions, restrictions, and suspension of work in Russia
of foreign companies-employers. The inclusion of the institution of secondment of workers in the legisla-
tion of the Republic of Kazakhstan was not associated with any external challenges and was based only
on economic logic. Secondment of workers in Kazakhstan, in fact, includes elements of the Russian
temporary transfer of workers to another employer and an agreement on the provision of labor of
workers (staff). However, both designs also solve some common tasks, for example, to create the possi-
bility of cost-effective distribution of labor resources within the holding structure for a period of decline in
the volume of work or production in certain business areas, the introduction of downtime.

The use of the construction of a temporary transfer to another employer with the suspension of an
employment contract as a method of overcoming the consequences of the economic crisis for employers
and ensuring migration security and employment was considered even before the onset of the political
and economic challenges that are mentioned in this study [Orlovskii, 2009; Vishnyakova, 2018:140;
Zaitseva & Luzina, 2019:181; Klepalova, 2022:65; Skachkova, 2022:175-176].

Conclusions. The adoption by the Government of the Russian Federation of a normative act providing
for the specifics of the legal regulation of the labor of employees in the form of a temporary transfer of
an employee to another employer is a necessary preventive measure implemented by the state to support
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employment in the face of political and economic challenges for Russia in the form of sanctions and
restrictions, including the suspension work of foreign companies.

The purpose of such a measure is to maintain socio-economic stability in the state, including
preventing an increase in unemployment, a decrease in incomes of the population, and bankruptcy of
business entities. To achieve this goal, the preventive measure in the form of temporary transfer of an
employee to another employer as a set of measures solves the following tasks: a) prevention of mass
dismissal of employees due to the suspension of activities, the introduction of downtime or a decrease in
the volume of work of both foreign companies and Russian legal entities and individuals; b) maintaining
and even increasing the income of employees, which may be reduced due to incomplete payment by
the employer of downtime (Article 157 of the Labor Code of the Russian Federation); c) a kind of tar-
geted economic support for those groups of employers who have suspended their activities, introduced
downtime and are forced to pay employees for their time; d) for the employer-host - the opportunity to
obtain qualified specialists that such an employer could not attract due to the inability to compete with
‘large’ foreign employers in terms of providing the employer with a high level of working conditions
and additional social security for employees.

Temporary transfer of an employee to another employer was introduced by a Decree of the
Government of the Russian Federation without corresponding changes in the Labor Code of the Russian
Federation, has a limited duration of a fixed-term employment contract with a new employer (if necessary,
extended by the Government of the Russian Federation), which indicates the operational and temporary
nature of the measure taken, which is valid for the period of adaptation of the Russian economy to new
conditions. Nevertheless, the practical application of the structure of temporary transfer of an employee
to another employer raises many questions, including regulatory gaps, despite the existence of
clarifications from the Ministry of Labor of the Russian Federation on its application.

A similar tool for ‘transferring’ an employee to another employer is provided for in the labor legisla-
tion of the Republic of Kazakhstan. It has some differences from the Russian translation, including those
related to the purposes of its adoption, the features of its application, but at the same time it solves a
number of common tasks.

The absence of any strict restrictions on temporary transfer to another employer, including with regard
to the categories of persons between whom such a transfer is possible, currently allows Russian
employers who are faced with a decrease in the volume of work in certain areas or even its complete
cessation, or for other reasons, declaring idle time, to transfer their employees to another employer both
within the framework of a common holding structure and other legal entities without explicit affiliation,
which allows building effective economic structures without additional labor costs.

MuUHAHCHMPOBaHUE: HCCJEAOBaHNE BBINOJIHEHO Npu puHancoBoit mogaepxkke Ypl'HOY wumenu
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