/)

Vol. 7. 1s. 3

/11 BUTHPOBaHMS:

ITagnenko II. H. TlosHaHVe U IIOHUMaHUe IIpaBa: TEOPETUKO-IIPaBOBLIE B3IJISL/bI
C. C. AnexceeBa // European and Asian Law Review. 2024. Ne 3. T. 7. C. 71-78. DOI:
10.34076/27821668_2024_7_3_71.

Information for citation:

Pavlenko, P. Iv. (2024) Poznanie i ponimanie prava: teoretiko-pravovy e vzglyady"
S. S. Alekseeva [Knowledge and Understanding of Law: Theoretical and Legal Views
of S. S. Alekseev]. European and Asian Law Review. 7 (3), 71-78. DOI: 10.34076/
27821668_2024_7_3_71.

VAK 340.12

BISAC 052000

DOI: 10.34076/27821668_2024_7_3_71.
Hayunasa cmambs

IIOSHAHME 1 IIOHNMAHME IIPABA:
TEOPETUKO-IIPABOBBIE B3IJIAbI C. C. AJIEKCEEBA

I1. . I1aB/1eHKO

Honeyxuil eocyoapcmbennviii yHuBepcumem
ORCID ID: 0009-0007-9252-8951

B daHHoOll pabome paccmMampugaromcs, UcC.1edyromces U AHaAUIUPYHMCS HAy4UHble MblC-
AU, udeu u npedcmaes/ieHUsL 0 npase 8blOANULE20C COBEMCKO20 U POCCULICKO20 YHEHO020
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PasBuTHe 0TeyeCTBEeHHOM HPUANYECKON HAayKHU KaK B COBETCKUM, TaK U B IIOCTCOBET-
CKHUU IIepHUOJ IIPOXOAHJIO B HEIPOCTBHIX IIOJUTUKO-COIIHMAIBHBIX, KYJIbTYPHO-U/LE0JI0IH-
YeCKUX U QMHAHCOBO-3KOHOMUYECKUX YCJI0BHUAX. Bce 3TO B IIepByI0 odepensb GBIIO 06-
YCJIOBJIEHO BBICOKMM TEMIIOM I'OCYAAapPCTBEHHOI'O U IIPaBOBOI0 CTPOUTEJILCTBA, 60pPH60H
COBETCKOM U 3allaZ{HOM U/1e0JIOTUH, BOEHHO-IIOJIUTUYeCKUMHU COOBITUAMY, a TaK)Ke paclia-
oM COBETCKOI0 ToCyJapcTBa U II0CIeyrInuM obpasoBaHueM Poccuiickol Penepaiiuu.
B cB43U C 3TUM HeyAUBUTEJIbHO, UTO B JAHHBIN ITIepHUOJl 00pa3soBbIBAINCh pa3IMYHbIe Ha-
YUHBIE IIIKOJIBbI, BO3IJIaBJIsAeMble BBIJAIOIIUMUCSI YUEHBIMU CBOEr0 ITOKOJIEHHUs, KOTOphIe
JleTaJIbHO KCCJIel0BaIU 3TU pa3HooOpasHble SIBJIEHUS U IIPOIeCChl COBETCKOIO U POCCUM-
CKOro 00IllecTBa ¥ BHeC/IM OTPOMHBIN BKJIAJ| B pa3BUTHe 0TeUeCTBEHHON HAayKHU.

Cpegu HauboJlee SIPKUX IIpefiCTaBUTesIeH 0TeYeCTBEHHOM IOPUCIIPYZEHIIUH CIeLyeT
BBIZIeJIUTH TaKUX YUeHBIX, KaK C. A. ABakbgH, H. C. AsekceeB, M. B. bariaii, M. U. baii-
tuH, /. H. Baxpax, C. H. Bparycsh, B. A. by6oauk, A. B. BeHegukroB, A. M. BuHagep,
H. H. BoruteHnko, I'. A. Tajpkues, A. H. JKuiabioB, A. B. 3uHoBLeB, O. C. Hodode, A. {. Ka-
nyctuH, A. @. Kietinmas, A. U. Kosiep, /. U. Kypckuii, O. E. Kyra¢pun, b. M. Jlasapes,
O. 3. Jleiicr, E. A. Jlykamésa, 1. U. Jlykainyk, A. B. Maibko, JI. C. MamyTt, M. H. MapueH-
Ko, H. 1. Matysos, B. C. Hepcecsanr, B. /. [TepeBasios, ®. M. PenteTHukos, II. M. CTyuxa,
B. M. CoIphIX, JI. P. CrokusiineH, I. K. Tosictoi, A. H. TpaitHuH, B. A. TymaHoB, A. A. Via-
KOB, B. E. Yupkus, B. E. 9MUHOB, A. A. A16y/1raHos u ap. BMecTe ¢ TeM fake cpeiu aToOi
IIes/ibl BeJIMKHUX IOPUCTOB 0C000€ MEeCTO 3aHMMaeT COBETCKUM U POCCUMCKUM y4YeHBIN-
IIpaBOBe], JOKTOP HPUAUYECKUX HaYK, IIpodeccop, ywieH-KoppecrnoHAeHT AH CCCP, uieH-
KoppecrioHneHT PAH, saypeat T'ocymapctBeHHOU npeMun CCCP, 3aciyKeHHBIU JesTeslb
Hayku PCOCP, mepBbBIH jlaypeaT BBICIIEM IOPUAHMYECKOM IIpeMuH Poccuu «IOpHCT roga»,
OCHOBaTeJIb U IIepBBIM AupeKkTop MHCcTHUTyTa dmrmocoduu u mpaBa YpO PAH AjiekceeB
Ceprei1 CepreeBuu.

IIpogeccop C. C. AyiekceeB CTaJl OCHOBOIIOJIOKHHUKOM YpPaJIbCKOM HAyYHOM IIIKOJIBI
Irpa’kLaHCKOIo IIpaBa, 6611 aBTOPOM 6oJiee 400 HayYHBIX TPYAOB. B ero paHHUX [TUBUIIU-
CTHUYEeCKUX paboTax HapsAAy ¢ KOHKPeTHBIMU PeKOMeHJallUsIMU 110 COBEPIIIeHCTBOBAHUI0
IOTOBOPHBIX CBSI3eM M IPa’kJaHCKOT0 3aKOHOAATeJIbLCTBA IIPOCIEKHUBAETCS II0OCTAHOBKA
061MX IIpobJieM TeOpHUU IIpaBa. B JasbHelIeM yUeHbI co3al QyHAaMeHTalbHbIe MO-
Horpapuy, yueOHUKM U MHOTOUYMC/I€HHbIE CTAaThU 110 TEOPUU IIpaBa U roCyLapcrsa, 3a-
BOEBAaB BceoOlllee IpU3HaHME KaK BBIJAIOIIUNCA TeOpeTUK IpaBa [CHHIOKOB, 2020: 6-7;
Apxwuros, 2019: 6; 3bIK0B, 2022: 60].

Ha mpoTsoKeHUHU »KU3HU U BCeM CBOeM OJiecTsIed ImpodpecCHoOHaJIbHOM HaydYHOU fe-
ATeJbHOCTH Cepreii CepreeBuUY HCC/Ie[0BaJl IIPOOJIeMHBIe acIleKTHl B 00/1aCTH KakK I[H-
BWINCTUKH, TaK U TeOPUHU IIpaBa. [JlaBHBIe HAIIpaBJIeHHUs ero HCCIe[0BaTe IbCKOMN fed-
TeJIbHOCTH OBLIM IIOCBAIIleHbl U3YUEHUI0 CHCTeMBI IIpaBa ¥ BCeMy TOMY, UTO CBSI3aHO C
9TOM TeOpeTHUYEeCKOM KaTeropuel: CTPYKType CHUCTEMEI IIpaBa, ee CBOMCTBAM U CBA3SIM.
B CBOUX CUCTEMHO-CTPYKTYPHBIX HUCCIeL0BAHUAX IIPOdeccop 0COOEHHO BBI/IEIIII OPULU-
yeCKHe KOHCTPYKIUH, KOTOPHBIe, II0 CYTHU, U eCTh CTPYKTypa IipaBa. K uynciay BceobInux
CTPYKTYP, OTMeyYaJl MBICJIUTeJIb, «II0 JaHHBIM Hay4YHbIX paspaboTOK HACTOAIEr0 BpeMe-
HU, OTHOCATCS: HOPMAaTHUBHO-IOPUANYECKOe IIOCTPOeHMe peryJIupoBaHUsd; Havaja 4acT-
HOI'0 ¥ IIy6JIMYHOTO IIpaBa; pUANYeCcKre KOHCTPYKIIUM» [AeKkceeB, 2010: 407].

JIMHUA CUCTEeMHO-CTPYKTYPHBIX MCC/IeI0BAHUM B KOHIIEIIIIUN [IPAaBOIIOHUMAaHUA y4ye-
HOTO IIpPefCTaBJIgeTCa OJJHOM U3 OCHOBHBIX, & BO3MOXKHO, ¥ CAMOM IIPUOPUTETHOM, KOI/a
OHAa CTaJla pacCMaTpPUBaTHCA B TeCHOM CBA3U C Ueel HAaCTPOEHHOCTH IIpaBOBOM MarTe-
puH Ha CyObeKTUBHEIE IIpaBa U Ha IIPaBO 4YesioBeKa. PasMbIlllyIeHHe 0 CUCTeMHOM II0[-
XOZie IIPUBeJIO aBTOPa K BBIBOAY O TOM, UTO IleHTpaJIbHOEe 3BeHO JOTMBI IIpaBa — IPULU-
yeckre HOpPMEL IIpu 3ToMm C. C. AjslekceeB ItofBepraj KPpUTHKe 3TOT 3JIEMEHT CHCTeMBI
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IIpaBa, IIPeJCTaBJIsAsd er0 B BUJle KaKUX-TO «yKOPOUeHHBIX (pas, 4yTh I He UX 0OPHIB-
KoB». TeM He MeHee, II0 MHEHUI0 T€OPETHKA, BBIXOJ OBLI, TOJIBKO €CJIM «BIIUCATh TEKCT
3aKOHAa B MOZieJIb JIOTUYeCKOM HOPMBI — HOPMBI CO BCeM Ha60pOM HeO0OXOJUMBIX I Hee
3JIeMEeHTOB (TUIIOTEe30M, TUCIIO3UITHeN, CaHKITHeHN)...» [AjiekceeB, 2010: 435-438, 439-440,
462-463, 467].

IToHrMaHUe U ITI03HAHMeE IIpaBa Yyepes IIPaBOBYI0 HOPMY, OpHUAUYECKUe KOHCTPYKIIUY,
CTPYKTYPY U CUCTEeMY IIpaBa [JIs1 YYeHOI'0 CTaJI0 OCHOBOM ero TBOPUYECKOM [esaTeJIbHOCTY,
SIPKOU 0COOEHHOCTBIO ero paboT U BeAyIlei IIPaBOBOM MBICIBI B KOHIIEIITUU IIOCTPOe-
HUS HAyYHOM INKOJIBI. CHCTEMHO-CTPYKTYPHBIN aHaIU3 IIPHUBeJI BeJIMYauIllero y4eHoro
COBPEMEHHOCTH K IIOHUMAaHUIO CYTH IIpaBa, K ero TeOPeTUKO-PUI0COPCKOM CYIITHOCTH, K
€ro MHOTOI'PpaHHOCTHY ¥ MHOTOBEKTOPHOCTH.

B xoHIIe ’)KU3HU U cBoero TBopyeckoro nytu C. C. AjiekceeB oTMedasl, YTO «...B CBI3U
C OIITUMUCTHUYECKOU IepCIeKTUBOU GOpMUPOBaHM IIpaBa B HallleM 00IleCTBe HaspeJa
He0o06X0AMMOCTh HOBOU 3II0XU B IIOHUMAaHUU IIpaBa... [10yKaslyH, fake II0BOPOTa B IIPaBo-
IIOHVMAaHUWH, KOTOPBIUA OBl B IIOJIHOM Mepe OTBedasl IIPUHIIUIINAIbHO HOBBIM II0TPeOHO-
CTSM II0C/IeJ0BaTeJbHO JeMOKpaTUUeCKUX [TUBUIN3anuli» [Anekcees, 2016: 651].

B 2010 r. B cBOeM [OKJIaJie, IIOATOTOBJIEHHOM B CBSI3U C IPUCYXAeHUEeM /leMUI0BCKOMU
IIpeMUY, YUeHbIM 06paTh/I BHUMaHUe Ha II09BJIeHUe HallpaBJIeHUI TaKOro II0BOPOTa B
IIOHVMaHUU U XapaKTepHUCTUKAaX IIpaBa, KOTOpbIe CIIOCOOHBI IIPEO0JIeTh TPaLUIIMOH-
Hble TPaKTOBKU U [1aTh OTBeT Ha TpeboBaHUs BpeMeHU. K TakKUM HallpaBJieHUAM HOBOM
dopManiy MBICJIUTEb OTHOCHIIL:

XapaKTepUCTUKY IIpaBa C MHUPOBO33PEeHUYECKUX IIO3UIIUM, T. €. IIOHUMaHUe ero Kak
0C000I0 MUPO3[aHYECKOr0 SBJIEHUSI — CaMOCTOSITELHOI0, CAMOOBITHOTO, YHUKAJIbHOTO
3BeHa B IIpoljeccax OBITHS U pa3BUTHS YeJIOBEUeCTBa;

paccMoTpeHMe IIpaBa Kak 00 beKTUBHOU peaIbHOCTU — CUJILHOIO U IeMICTBEHHOTO0 dpak-
TOpa B ’KHU3HU JIIOJel, B CaMOM MaTepHvy KOTOPOIO 3aJI0)KeHa CIlellupuyecKas JIOTHKA,
LesieyCTpeMJIeHHas K CBOOOe UesloBeKa, er0 HeOTheMJIeMBIM IIpaBaM, UX 00eCIieyeHUIo;

II0BCeMeCTHOe U IIPOYHOe YTBep’KIeHINe B CTpaHe, IIPeTeHIYIOIe Ha CTaTyC Ipak-
IJAHCKOI'0 06111eCcTBa, IIPUHITMIIA BEPXOBEHCTBA IIpaBa;

IIOHMMaHUe IIpaBa B BBHICIIMX er0 3HAUYEHUAX KaK IIpaBa Yesl0BeKa, KOTOpPOe «IIPUI0-
BOPEHO» CIY>KUTh JIIOISAM;

XapaKTepUCTUKY IIpaBa Kak ¢eHOMeHa PasymMa U BBICOKUX HCTHHHO YeJI0BEUECKUX
Hayasi;

IUCIIO3UTUBHOCTDL — CIIOCOOHOCTh HapsAy C 06Ieo6s13aTeIbHBIMU, UMIIePaTUBHBIMU
IpeaIUCaHUsIMU IIPefoCTaBIATh, W rapaHTUPOBaTh BO3MOXKHOCTHM CBOOOLHOIO IIOBe-
IeHUd JIIofiel, UX 060 beJUHeHUN, 00I1eCTBEHHBIX U I'OCYLApPCTBEHHBIX [AsiekceeB, 2016:
651-652].

VIMeHHO 3TU HallpaBJIeHUs IIPe/ICTaBJISI0T HauOOJIbIINM HHTepeC U HYKAAKTCS B TJIy-
60KOM HCC/IeJOBAHUU U aHaJIN3e C yU4eTOM II0CIeJHUX TeHeHITUU B IOHUMaHUM IIpaBa
roCyZapCTBOM, 00I[eCTBOM U IIpeACTaBUTEIIMU HAYYHOr'0 COOOIecTBa.

Taxk, repBoe HallpaB/IeHHe — XapaKTePHUCTHUKA IIpaBa ¢ MUPOBO33peHUYECKUX IT03UIINH,
KakK y>Ke 0TMedaJioch, packpbiBaeTcsd C. C. AjlekceeBbIM B BUJle CaMOOBITHOTO U YHUKAJIb-
HOI'0 3BeHa B IIpoIlecce OBITHS U Pa3BUTHSI UMEHHO BCero UejioBeyecTBa, a He OT/eILHO-
ro roCcyfapcTBa, Halluy, 001lecTBa WIM KOHKPETHOU COIMaJIbHOM I'PyNnIbl. [Ipyuyem, Kak
yTBepKJaeT YUYeHBIH, 3TO 3BeHO MMeeT CBOe IIpefHasHayeHue, He CBOJUMOe HU K KaTe-
TOpUSM IoCyapCTBa, HU K KaTeropyusaM MopaJid U o6J1afiaroliee KayeCTBaMU IIPUPOHOTO
sBJIeHud. Mjess MaKCUMaJIbHO OUCTAaHIIUPOBATEH IIPaBO OT IIOJIUTUKO-COLTUATIBHOTO BJIH-
SHUS TOCyZlapCTBa U 00IllecTBa KaK MUHUMYM IIpe/CTaBJIgeTCsl NHTepPeCHOM, 0COOeHHO
YYUTHIBAsA JOMHUHUPYIOIIYI0O B COBPeMEHHOM 0Te4YeCTBEHHOM IOPHUINYEeCKOM HayKe HOp-
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MOTHBUCTCKYI0 KOHIIEIIITHIO0, [I0Ka3bIBAIOIIYI0 TECHYIO CBSI3b MEXK/AY IOCYAapCTBOM H IIpa-
BOM. IIpo1iecc pasBUTHA U YCOBEPIIIEHCTBOBAHUA IIpaBa IIpodeccop BU eIl yepes IIPU3My
¢mmocoduu U QUIOCOPCKUX KaTeropuil, TaKUX KaK «MUpPO3JaHMUe», «KU3Hb», «PasyM»
1711 QOpMUPOBAHUS «UUCTOTO IIpaBa», IlpaBa B BH/Jle HUleaIbHOTO obpasa. MicTopruyecKu
acCIIeKT PasBUTHA IIpaBa YUYEHBIN TaKoKe BHUJeJ BaKHBIM «...Ha IIYyTH IIOCTOKEHU IIpaBa
KaK MUPO3/IaHYeCKOI'0 sIBJIEHUs, ero IIPUPO/bl U 0CO6EHHOCTeH, ero CMbICJa U Ha3Have-
HUS C TOUKU 3PEeHUs OCHOB YesI0BeUeCKOro ObITUsA» [AekceeB, 2016: 381]. ipyrue crie-
ITUaJIUCTHI B obsiacTu ¢umocoduu, HampuMmep A. b. IllatuHa u I'. /[I. TpUIlleHKO, B CBOUX
HCCJIeIOBAaHUAX TaK)Ke aHaJIM3UPOBAJIU IIPaBO C IIO3UIIMHM MUPO3JLAHUYECKOIO SIBJIEHUS,
II0Ka3bIBas CBA3b C aOCOIOTHBIMHU HadaslaMU ObITUA. [IpH 3TOM 0TMedasoch, YTO CYIIl-
HOCTB IIpaBa 3aKJII0YaeTCd B OTPaKeHUU B HeM I'YMaHHBIX Ue/I0BeYeCKUX OTHOIIIEHUH, B
BbIpa)kKeHUHU B HOpMax I10BeJjeHUs JII0/[ell HpaBCTBEHHBIX IIPUHITUIIOB, aleKBaTHBIX IIPU-
pomHbBIM yHUBepcaauaM [IllatuHa, 2009: 8; I'purieHKo, 2003: 32].

C mosuIMu rocyfapcrBa IIpaBO — 3TO BCerZia CHUCTeMa, COBOKYIIHOCTBH COIIMAIbHBIX
HOPM, UMEWIUX I0pUAUYecKoe 3HaueHue /I 001[ecTBa, a caMoe IJIaBHOe — I TOCy-
JlapCTBa, U IIPUHYAUTEIbHO-00513aTe/IbHBIM XapaKTep B OIpeje/ieHUU IIpaBUJI OOIile-
CTBEHHOM [IesITeJIbHOCTH U II0BeJeHU JIIO[er U UX OpraHu3aliui. I'ocygapcTBo, a ¢ HUM
U 00111eCTBO, BCerJa BUAUT B IIpaBe IIPaKTUYeCKyl HallpaBJIeHHOCTh, & He HallpaBJleH-
HOCTb TEOPEeTHKO-PUI0COPCKOro coseprkaHus. [I0sToMy pasBUTHeE HJeH IIpaBa B ee Teo-
peTHYeCKOM 3Ha4yeHUH Bcerja Oy/eT UCXOAUTh 0T GUI0C0POB U TeOPeTUKOB IIpaBa, Ta-
Kux Kak C. C. AyiekceeB, KOTOPBIM CBOMCTBEHHO pPacCMOTpPEeHHe IIpaBa, ero CYIIIHOCTH,
OCHOBBI U 00pa3a B KOHTEKCTe IJ1I00aJIbHOTO MUPOBO33pPEHUS U MUPO3JaHUs.

Ciiemyrolliee HalpaBJieHHe, IIpe/jlaraeMoe M3TPOM OTeUeCTBeHHOM IPUAUYeCKON Ha-
YKH, KacaeTcsd pacCMOTPeHHUs IIpaBa KakK sBJIeHUSA 00BbEKTUBHOMN peasbHOCTH, KaK HUH-
CTpyMeHTa obeclledeHUs IIpaB U CBOOOJ 4yesioBeKa. /laHHas ujed He HoBa. HaumHas C
¢paHITy3CKOM OyprKyasHOM peBOJIFOIIMU IIpobseMa obecliedeHUs IIpaB M CBOOOJ, IIoCTe-
IIeHHO IIpro6peTasia MacCOBbIM IJI00aIbHBIN XapaKTep He TOJILKO B EBpoIle, HO U Ha [Ipy-
I'MX KOHTUHeHTaX. Cero/iHs CyIleCTByeT OTPOMHOE MHOXKeCTBO TEOPUU, U/iel, IIpeCTaB-
JIEHUH, KOHIIEIII[HI OTHOCUTEJBLHO TaKOTO IIPaBOIIOHUMaHus. OHAKO eCJIM IOCyAapCTBO
(IpexcTaBUTENIN TOCYLapCTBEHHOM BJIACTH) paccMaTpUBalOT IIpo6JieMy IIpaB M CBOOOJ
4yesioBeKa OO0JIbIlle B 3aKOHOTBOPYECKOM U IIPaBOIIPUMEHUTEJIBLHOM KIIIode, TO y 0o6Iie-
cTBa 60JIbIlle BHI3BIBAET UHTepeC CyObeKTUBU3aAIUad U UHAWBUyaIu3allud IIpaB U CBO-
6071, BO3SMOYKHOCTb KaK[[0TO Cy0ObeKTa peasr30BaTh KOHKpPETHOE IIPaBO B KOHKPETHBIX
KU3HEHHBIX YCIOBUIX.

[Ipy 3TOM IOHMMaHUe IIpaBa IIpeCTaBUTE/SIMU IOCYLAPCTBEHHOM BJIACTH U 06IIfe-
CTBa KaK IOPUAUYECKON KaTerOPUU OTXOLUT Ha BTOPOM MM Jaske TPeTHH IUIaH. I103To-
My Ba’KHBIM B 3TOM BOIIpOCe sBJIZeTcs MHeHHe Ipodeccopa C. C. AjlekceeBa, KOTOPBIA
paccMaTpuBall IIpaBo KaK MHCTPYMEHTapUii He ToCyapcTBa UIH OT[eIbHOT0 YesOBeKa,
a BCero Irpa’k/iaHCKoro 06IecTBa UJIH Jja’ke YyeJI0BeUeCKOro poja, 4To HeceT B cebe Gostee
106abHBIN XapakTep. OH oTMeuas: «IIpaBo, KOTOpOe II03BOJISIET JIFOAIM YTBEPAUTHCS
B BeJIMKUX JeMOKPAaTHYeCKHUX I[€HHOCTSIX M, KMCIIOJIb3ys MOIYI[eCTBeHHBIN IIOTEeHI[HAJ
IOPUINUEeCKOr0o UHCTPYMEeHTapHs, CIIPaBUThLCA C ,HeraTuBaMu JiubepanansMa“, ¢ BEIpbIBa-
IOIIIe}iCs Ha IIPOCTOP BOJILHUIIEH, CO BCeL03BOJIEHHOCTHI0 B ITIOTPEOUTENIECKUX CTPACTIX,
CleslaTh CBOOOZAY B BBICIIIEM ITMBHMJIM3AIlMOHHOM IIOHMMaHUU MHCXOJHBIM HadaloM U
CTep>KHEeM JJOCTOMHOM KU3HU JII0J[el, 00paTUTH ee B UeJI0BeYeCKYH aKTUBHOCTh, TBOpYe-
CTBO, CBePIIIeHUs YMa — OCHOBY BOCXOZAIIET0 Pa3sBUTH UeJI0BeYeCKOro poja» [Aylekcees,
2016: 378]. U3 aTOrO CiIeAyeT, UTO YUYEeHBIN IIpe/iaraja He IIPocT0 GOPMUPOBAThH U Pa3BU-
BaTh IIPaBOIIOHUMAaHMUe B KOHIIEIII[UH IIOITY/IAPHOM 00 beKTUBHOM peaIbHOCTH, a IIpe/iJia-
raJi IIpaBo B BH/le aKTUBU3UPYIOILeH U CTUMYJIMPYIOIeH CHUJIbI, CIIOCOOHOM B OCTaTOYHOMN
CTelleHU yCOBEepPIIeHCTBOBATh OOIECTBO U BHIBECTH €r0 Ha HOBBIM YPOBEHL Pa3BUTUS.
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JlaHHoU uneu npupep>xuBarTced I. M. AsHarysnoBa, O. O. JKypasiieBa, M. B. 3ajomio,
A. B. KasmvrbikoBa, C. b. Han6a, H. B. Omenéxuna, A. B. IlaBiaymkus, /I. A. IlalieHIies,
C. A. Cuxunpig, 0. A. TUXOMUPOB U [p. B HOBOM MOHOIpapHUUYeCKOM HCCIeL0BAaHUU
«[IpaBO KaK co3uaTeb HOBOM COIIMAa/IbHOM peasIbHOCTH», [ejlas CTaBKy Ha HOBEMIIIHe
TEXHOJIOTUU U YCJIOBUA KU3HelesTeJIbHOCTU CoOBpeMeHHOoro ob1ecrsa XXI B. [A3HaryJio-
Ba, JKypasieBa, 2024].

TpeTbe HampaBJIeHUe, IIpeJjlaraeMoe yUeHbIM, TAK)Ke 3aTparuBaeT OLHY U3 CaMBbIX aK-
TyaJIbHBIX IIP00JIeEM TEeOPHH IIpaBa U OJUH U3 IJIaBHBIX IIPUHIIUIIOB COBPEMEHHOTO I'oCy-
IapCTBa — BepX0BeHCTBO ItpaBa. K 20-m rT. XXI B. B Poccuu chopMUPOBAIUCH MOITHBIN
TeopeTUYeCKUU PyHZaMeHT ¥ KOMIUIEKCHAas IIpaKTUYeCcKas 0OCHOBa BEpXOBEHCTBA IIpaBa.
biiarogapsd MHOTOYMCIEHHBIM KCCIIeL0BaTesIM U3 Pas/IMYHBIX HAYUYHBIX HallpaBJIeHUU,
TakuM Kak M. II. besges, T. B. BiacoBa, B. A. Bunorpanos, /I. . [lenos, B. /l. 30pbKUH,
J. B. KpaBueHKo, C. JI. CepreBHuH, 1. A. YMHO0Ba-KoH10x0Ba, 10. b. ®oresnbcoH, 0. A. Illa-
paHauH, A. 1. 31a349H U [p., chopMUpoBajcsa 06pa3 BepXOBeHCTBA B IIOCTPOEHUU CO-
BpeMeHHOI'0 rocyrapcrsa u Ipasa. IloaTBep)KaeHUueM aKTyaJIbHOCTH JaHHOI'O BOIIpOca
MOJKeT CJIY>KUTBb U TOT QaKT, uTo B 2024 I. Ha 6a3e MHCTUTyTa 3aKOHOJaTe/JILCTBA U CpaB-
HUTeJIbHOTO IIpaBoBe/ieHUd IIpU [IpaBUTebCcTBe PP Oblila U3aHa KOJUIEKTUBHAsA MOHO-
rpa¢usa «CoBpeMeHHBbIe KOHIIENIMY BepXOBEHCTBA IIpaBa U IIPaBOBOIO TOCyLapCTBa:
CpaBHUTEJILHO-IIPaBOBOE HCCIe0BaHHUe» [Xabpuesa, KoBiep, 2024], rie Takue aBTOPHI,
Kak A. M. bessiioBa, H. I'. lopoHuHa, A. A. KammmpkuHa, A. Y. Kosiep, H. I'. CeMuiIroTHHa,
T. s1. Xabpuena, C. B. UUpKUH, IPOBOAIAT UCTOPUUECKOE, TEOPETUKO-IIPaBOBOE, KOHCTU-
TYIIHOHHO-IIPaBOBOE W MeXK/IYHapOLHO-IIPaBOBOE KCCIeJOBAHU, TEM CaMbIM GOPMUPYS
obpas COBpeMeHHOI0 BepXOBEeHCTBa IIpaBa W IIPaBOBOIO IOCYAapcTBa W pasBHUBasg KOH-
Lernuro, npeaaoskeHHyrw C. C. AjeKcceeBBIM.

YeTBepTOoe HallpaBJIeHHe HOBOU GopMaIllU IIpaBa B BUJle KOHIIEIIUHN «IIPAaBO JOJDK-
HO CIIY’KUTB JIIOAAM» GaKTHUYeCKH PacK0JI0JI0 HAayYHBIM MUP Ha CTOPOHHUKOB U IIPOTUB-
HUKOB Teopuu. CerogHs MHOTUMMU IIpe[CTaBUTE/IIMU Hay4YHOI'O COO0IlecTBa U rocygap-
CTBEHHBIMH YMHOBHUKAMHU (0CO6€HHO 3TO XapaKTepPHO /I COLJMO0JIOTOB, CIIeIHaIlCTOB
II0 TPa’KJAAaHCKOMY IIpaBy UM IIpe[CTaBUTeJIEM BBICIIEM ITOJIMTUYECKON BJIACTHU CTPAHBI)
IIO/IlePrKUBaeTC s JaHHasd KOHIIeIIINs, KOTopasi OIIpe/iesIseT, YTO IIPaBo U 3aKOH [JOJDKHBI
CIY>KUTH JIIOIAM, a He Hao00pOT, /I Yero IIpU CO3LaHWU HeOOXOAMMO YUYUTHIBATHL UX
peanbHble HHTepechl. [IpOTUBHUKY 3TOU KOHIIENIITUH YTBEP)KAAKT, UTO «IIPaBo JOJDKHO
CJIY>KUTh IIPUPAIleHII0 BO3MOXKHOCTEH IoCylapCTBa, YKPEIJIEHHIO ero ITO3UIUH BO BCeX
chepax KU3HeleATEILHOCTU» [A3HAryJI0Ba, XKypasJiieBa, 2024].

Yto kacaercs C. C. AjlekceeBa, TO CIeyeT OTMETHUTH, YTO YUEHBIH, PasMBILLIAL Haf,
IaHHOM IIpo6sieMoM, mmucas: «[J1aBHOe, UTO IIpefolIpesiessseT He0OX0qUMOCTh I10CIe0Ba-
TeJIbHOM 60pHLOBI 3a IIpaBO B COBPEMEHHBIX YCI0BUAX, 3aK/II0UAeTCsI B TOM, UTO eMy, IIpa-
BY, U B 0COOEHHOCTH IIpaBy, KOTOPOe IOJDKHO CJIYKUTH YeJIOBeKY, IIPOTUBOCTOST MOIY-
I1eCTBEHHEBIe IIPOTUBOOOPCTBYIONHE CUIBLL. CHUJIBL... aHTUIIPABOBLIE 110 CBOEH CYTH... U
KOTOPBIX IIPaBO IIpe/icTaBJIgeT CO00M HEeHY)KHOe U Jake BpefHOe sgBJeHHe» [AleKcees,
2016: 378].

XapakTepHsyd IIpaBoO Kak ¢peHOMeH Pasyma M BBICOKMX UCTHHHO YeJI0BeYeCKUX Hayall
(mATOE HallpaB/IeHHe HOBOU $popmaryu), rpodeccop GopMUpPOBaII IIeJIbIH ILIACT Teope-
TUKO-QMI0COPCKON MBICIIH, HAIIOJHAOIIUU HOBBIM CMBICJIOM COBPEMEHHYIO IIPAaBOBYIO
KOHIleIIuio. «Pa3dymM» 37leCb paccMaTpUBaeTCsd yYeHbIM KaK ¢uiocopckass KaTeropus,
KaK IlepBOHAYaJIbHBIU IIPUHITUII [IOCTPOEHU IIpaBa, KaK UCTOPUUYECKUN QaKTOp pasBU-
THU IIpaBa, KaK 0CHOBA IPa’kAaHCKUX [IPAaBOOTHOIIIEHUN. AHaJIU3UPYs HayYHbIe pab0oThI
MIPOIILJIOTO M HACTOSIIEro, OH BCTpaWBaJl «pa3yM» BMeCTe C JO0OPOCOBECTHOCTBIO, CIIpa-
BeJJIMBOCTHI0 U CBOOOMOM B 00pa3 W CyTh IIpaBa, [I03HABaJl YMCTBIM U IIPaKTUYeCKUUN
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pasyMm. Kpome Toro, C. C. AjlexceeB KCIIOJIb30BaJI JAHHYI0O KaTETrOPHIO I IIOHUMaHUsI
00I11ecTBa, YeJI0Be4YeCKOI'o 6bITUS U YesIOBeYeCKUX e HHOCTeN U II0TpeObHOCTel. YueHoro
HHTEPecoBaJI0 «MHTeJIJIEKTyaJIbHOe COoZep KaHUe IIpaBa B ero IIepBOOCHOBE, HEeOT/IesH-
MOCTH OT CHUJIBI Pa3yMa, B CBSI3aHHBIX C 3TUM TPAJUIIUAX U HAIIPaBJIeHHOCTH OOIleCTBeH-
HOU MBICJIH, B 0COO€HHOCTH IIpaBOBeleHUs» [AyiekceeB, 2016: 202].

B cBSI3U C 9TUM HeyAUBUTEJBbHO, UTO, 3aJI0KUB 0CHOBY TaKOI'0 IIOHUMaHU IIpaBa, Te-
OpeTHK IIpejyiaras fajbHenIlee pasBuUTHe HallpaBaeHUs. [laHHas KOHIIEIIIU IIpe/icTaB-
JIsIeTCs IIePCIIeKTUBHOM ellle U II0TOMY, YTO JII000# CyOBeKT IIpaBOIIOHUMAaHUL, OYAb TO
TOCyZapCTBO, 00IIeCTBO, OTAEe/IbHBIE IIpeICTABUTE/IH BJIACTH UM 00IeCTBa, BKIaAbIBaeT
4acTh CyObEKTUBHBIX WU, MBIC/IEH, IIpe[CTaBJIeHUN, CY)KIeHU, GOpMUPYyeMBIX B pa-
3YMHYI0 MBIC/Ib, UMEIOIIYI0 He TOJILKO HUIE0JIOTUUEeCKOe 3HaUeHNe, HO U IIPaKTHUYeCKYI0
peanusariuoo. KoJIeKTUBHBIM pasyM CIioco6eH cHopMHUpPOBaThH KOHIIEIIIIUI0 B TeOPUU
IIpaBa, 3aKPeluTh B 3aKOHOAATEJILCTBE U OTPa3sUTh B PA3IMYHBIX OTPAC/LX IIpaBa [JId
peryupoBaHus KOHKPETHBIX IIPaBOOTHOIIIEHUH.

Y, HaKOHell, II0CJIe[lHee HallpaBJieHHe HOBOM QopMalluu IIpaBa TEOPeTHUK BUIUT B
OUCIIO3UTUBHOCTH, B CIIOCOOHOCTH IIPEAOCTaBJISATH U TapaHTUPOBATh BO3MO>KHOCTHU
CBOOO/IHOIO II0Be/leHUS JIIoZle, UX 00'beJUHEeHUH, 00IleCTBEHHBIX U I'OCy/lapCTBEHHBIX.
JlaHHOe HallpaBJIeHHe BUIUTCA OJHUM H3 CaMbIX BOCTPeOOBAHHBIX U aKTyaJIbHBIX.
C mmosuIu oTpacjeyd YaCcTHOIO IIpaBa TakKoe IIOHHMMAaHUe BCerja IIpeBaIMpOBaJIo Hal
UMIIEpaTUBHBIM IIOHHUMaHHeM IIpaBa. IIpaBOOTHOIIIEHUS B YaCTHOM IIpaBe, a C HUM U
IIpaBOIIOHMMAaHWe U IIpaBOpean3aliyd, IIpaKTHYeCKHU BCerfa BUe/IU B IIpaBe ero IUuc-
IIOSUTUBHYIO CYIITHOCTE U IIpegHasHaueHue. Kak ormeyaroT M. B. BoporuH u T. I'. OKkpu-
alllBUJIH, C YYE€TOM TOTO, UTO «4aCTHOE IIPaBO SABJSAETCS HanboJiee IIPOrpecCUBHOM IIpa-
BOBOM MaTepHel, UMeIoIllel sHaUUTeJIbHOe BIHUSIHNE Ha COIIMaJIbHYIO JKU3Hb B IIeJIOM
U Ha IIPaBOBYIO KHW3Hb B YaCTHOCTH» [BopoHuH, OKpuamBuiay, 2018: 25], moayvaercs,
4YTO YaCTHOe IIPaBo, & C HUM U ero IIpaBOIIOHMMAaHMe 3aJal0T BEKTOpP pasBUTHA COBpe-
MEHHOTO IIpaBa.

Hau6osiee Ba)KHOM 0COGEHHOCTHIO JUCIIO3UTUBHOCTHU SBJISIETCS CAMOCTOSITEIbHOCTH
Y4aCTHUKOB IIPaBOOTHOIIIEHUIN B PACIIOPsDKEHUM BCEMU CBOMMMU IIpaBaMU, B BO3MOX-
HOCTHU IIPeOCTaBJIATh 3aMHTEPeCOBaHHBIM JIMIIaM IIpaBO BbIOOpa OIpe/eIeHHOI'O Ba-
pHaHTa II0BeIeHUs, HAIIpaBJIeHHOIO HAa BO3HUKHOBEHIE, pasBUTHe U IIpeKpallleHue
00I11eCTBEHHBIX OTHOIIIeHUH. /lJI1 COBPEMEHHOI0 IIpaBa 3TO aKTyaJlbHO U HE0O6XOLUMO,
0COOEHHO eCc/IM pacCMaTpUBaTh C IMO3UIUU «Pa3syMHOCTU», «CBOOOBI Pa3sBUTUSA» U «Jie-
MOKpPATHUYHOCTH 006111ecTBa». Takas HallpaBJIE€HHOCTh IIPe/CTaBJIsIeT MHTepeC He TOJILKO
IUIs 00II1ecTBa, TaK KaK IIOSIBJIIIOTCS OTPOMHBIE IIePCIIeKTUBBI B MOJIeJIMPOBaHUM IIpaBa
U IIPaBOOTHOIIIEHUM, HO U I TOCYlapCTBa, II0CKOJIBKY BOSHUKaeT BO3MOXKHOCTE IIepe-
OCMBICJIEHU IIpaBa, yXoja OT afMHHUCTPATUBHO-UMIIEPaTUBHOIO XapaKTepa IIpaBa U
BBICTpauBaHUs 6ajlaHca B MOJIeJIH «T'OCYJapCTBO — O0IIeCTBO — IIPaBO».

Ha oCHOBaHUU BBIIIEU3JIOKEHHOIO MOKHO TOBOPUTH O HEOOXOAMMOCTH PasBUTUS
HJiel, KOTOpBIe COCTABJIAIT HacJelre BeJIMKOI0 YUeHOT0 COBETCKOM U POCCUICKOM I0pU-
ouueckor Hayku C. C. AjlekceeBa. ITHU HJieU B IIEPBYI0 OUepeb HallpaBJIeHbl Ha IIOCTY-
rnarejibHOe 00HOBJIEHUE 3HAHUU O IIpaBe C yYeTOM Pa3BUTUS UHCTUTYTOB IPakKgaHCKOTO
o011ecTBa, IIpaB YesIoBeKa, JeMOKpaTHU3allui U COLfUaIn3aliui pOCCUMCKOrO IIpaBa.
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